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THE 



PREFACE. 



THE Law of England acknowledges no Law of 
Superior, for " it {a) is the greatefl ^^^j;^J^ 
Inheritance the King has, he himfelf and all ledges no 
his Subjeds being governed thereby ; and if Superior. 
there was no Law, there would be no King 
nor Inheritance." Tear {i) Book 1 9 Hen. 6. 

63. 

It is admirable to obferve with what a true Lord 
and honeft Courage that grave Chief Juftice SeS^$ 
Sir Edward Coke anfwered King James the Anfwer lo 
Firft, when that King was pleafed to fay, It ^'"S 
was Treafon to affirm, that the King was un- Firft onhis 
der the Law : The Chief Juftice anfwered laying it 
him with the Words of an ancient Judge, and ^n'toaT 

firm the 

{a) La Ley eft le plus haut Inheritance que V Roy ad : car par "^ ^^ 
la Ley si mem ^ touts fes Suhjeds font rules, ^ ft f Ley ne ""^^^the 
fuit, nul Roy, ny nut Inheritance Jer\ jg H. 6 63. i--a\\. 

(h) The Tear Books are held the beft Authorities in the Lhw, 
as appears from the following Account of them : *' The Wif. 
dom of our former Kings appointed four Reporters, to commit to 
Writing, and truly to deliver, as well the Words fpoken, as the 
Judgments and Reafons thereupon given in our Courts at tVeft^ 
minftery who were chofen Men, and conferred all together at the 
making and fetting forth any Book of Reports, which Book in 
refpedt of the Number of the Reporters, and their approved 
Learning, carried great Credit, as it juftly deferved.*' Plo*wd. 
Proi to Com, Co. Pref, to 3 Rep, Ag^iin, *' Hence it is, that 
all our Tear Books of Law Reports, from the Beginning of the 
Reign of King Edward III. until the latter End of King Henry 
VIIJ. received their Being, and continued their Repute with us 
to this prefent." Pref. to Cro. Car. 

A 2 Author 
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Author of our Law, (that is, out of {a) Brae- 
ion) That the King v^2i% Juh Deo & {a) Lege ; 
and ib) Fleta^ another of the ancient Authors 
in our Science, ufeth Words to the fame Effert. 
This Dodrine differed from fome of the (c) 
Mottos in the Serjeants Rings about that 
Time. See Atk. Pmer^ &c. of Parliament , 1 6. 
Import of Tlie, Coronation Oath importeth on the 
iheCoro- Y^x\ of the King, a publick /3/f;;^;2 Recognition 
Oath" of the Fundamental Rights of the People-^ and 
concludeth with an Engagement under the 
h'gheji of all Sa?i&ions^ that he will maintain 
and defend thofe Rights^ and to the utmoft of 
his poTvc r make the Laws of the Realm the Rule 
and Meafure of his Condit6l. Fojl. Cr. Law. 1 8g. 
See Sid.Gov. 91, 92. chap. 2./e^. 7. 
Judge's The Judges alfo are bound by Oath to de- 
termine according to the known Laws and 
antient Culloms of the Reahn^ and their 
Rule herein muft be the judicial Decifions and 
Refolutions of great Numbers of learned, 
wife and upright Judges, upon variety of par- 
ticular Fads and Cafes, and not their own 
arbitrary Will and Pleafure, or that of their 
Princes. Bac, Abr. 555. 
Lord The Lord Chief Jultice Coke fays, it is ve- 

Vrdce ^y ^-cefTary that the Law and Difcretion, 
cokeW^t' mould be co«ncomitant, and the one to be an 

finifion of 

D fc * ^^^ ^'^ ^^ ^^^^^ Regem, Brad. Lib, i. Chap. 8. Sed. 5. 

(i) Lib. I. Chap. 5. Se^. 4 foi. 2. 

(c) The following Mottos were on the Rings of Tome of the 
Serjeants created in King Charles and King James the Second's 
Reign, '* Rege £S^ Lege Je ikes.** '* Gratia Regis , non openhus 
Legis** Freem 233. f^. Raym z-^S. ^^ Regi Jervire, Jurafer- 
<uarc-^* T. Raym. 430. '* Regi Lex placuit.'^ 2 Shoiu. Rep, 
283. pL 278. T. Raym. 496. '* Deus, Rex, Lex.** 3 MoJ. 
100. Skin, 252. 

Accident 
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Accident infeparable to the other, fo as nei- 
ther Law without Difcretion, left it (hould in- 
cline to Rigour, nor Difcretion without Law, 
left Confufion follow, ftiould be put in Ure. 
My Meaning thereby (continues that ab!e 
Judge) is not to allow of every Man's Difcre- 
tion that litteth on the Seat of Juftice, for 
that would bring forth a monftrous Confu- 
fion; but that Difcretion that arifelh upon 
the right difcerning and due Confideration of 
the true and neceflTary Circumftances of the 
Matter: And as we commonly ufed to fay, 
that Common Law is nothing elfe but Cod - 
mon Reafon ; and yet we mean not thereby 
that common Reafon wherewith a Man is na- 
turally endued, but that Perfe(5^ion of Rea- 
fon which is gotten by long and continual 
Study: So in alTociating Difcretion fo near to 
Law, it is not meant to prefer to that Society 
each Man's Difcretion, which commonly ra- 
ther deferveth the Name of Affection and 
Self-will, than of Difcretion indeed :, but that 
Difcretion only we allow of in this Place, 
that either grave and reverend ^-en have 
ufed in fuch Cafes before,, or rifes out of the 
Circumftances of the Matter. Co. Treat, Bail^ 
&c. 30 1 . Chap. 1 3. 

The Difcretion of the Judges ought to be I/>rd A;- 
thus defcribcd, Difcretio eft difcernere per L'Jgc-m ^{^"^^^^^^^ 
quid Jit juftiim -^ this is proved by the Common of a 
Law, in the Cafe of a fpecial Verdict, <&? fu- ]^H^''^ 
per tot am Materiam petunt Dijcretio^iem jii/rici- 
ariorum ; /. e, they dcfire that the Judges 
v^ould difcern by Law what is juft, and fo 
give Judgment accordingly. Fortejc. Rep. 393. 

if 
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Lord If any Man thinks that a Perfon concern- 

Juftke ^^ ^^ Intereft by the Judgment, Adion or 
Vau^han Authority exercifed upon his Perfon or For- 
%s no t^j^g \yj ^ Judge, muft fubmit in all, or any 
fubmit to of thefe, to the implied Difcretion and Un- 
theDif- erringnefs of his Judge, without feeking fuch 
a'judge?^ Redrefs as the Law allows him, it is a Per- 
fuafion againft common Reafon, the received 
Law and Ufage both of this Kingdom, and 
almoft all others, f^augh. 1 39. 
£xtraor- *' It is the undoubted Right and frequent 
PaffZe in ^^^^^^^ (%s a late ia) Writer) of the Judge 
the Cmifi- who is to try a Caufe, when a?ty Word in the 
deratioiis Record appears to him improper^ tofummon the 
gaiity^oV Attornies on both Sides, and direSl an Amend- 
general merit. If the Alteration is immaterial^ /. e. if 
Warrants. ^^^ Defed is fuch as could not have availed 
the Party in Arreft of Judgment, no Injury 
is done, and ufelefs Objedions prevented. 
If material^ the Parties are at Liberty either 
to apply to the Court before Trial, or to move 
in Arreft of Judgment after it. The Altera- 
tion in the Cafe alluded to, was made in Con- 
fequence of an Application to the Judge by 
the Attorney for the Profecution, defiring 
that the Defendant's Attorney might be fum- 
moned to attend, in order to amend the Re- 
cord. The Summons was granted, of Courje-^ 
the Amendment defired was to infert the 
Word Tenor inftead of 'Purport. The Judge 
was of Opinion that the Defed could be of 
no Confequence at all ; but as the Amend- 

{a) The Author of the fecond Edition of ** Confideratlons on 
the Legality of general Warrants, l^cT printed in the Year 
1765. 

ment 
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ment was defired by one Party, and no Ob- 
jedion made by the Attorney for the Defen- 
' dant, except declarir^ thai he could not cotjfent to 
aff)^ Alteration^ and as the Word Tenor is certain- 
ly in an Indidment for a Libel, the more pro- 
per and technical Word, he direSied the ^- 
mendment to be made. Such was the Altera- 
tion ; I hope for the Honor of the Law^ I may 
venture to affirm, that if it had not been 
made, yet no Advantage of any DefeSl in the 
Word Purport could have availed in Arreji of 
Judgment. 

As the above Paffage is fo nearly conned- Theabove 
ed with the Subjed of the folio wing Sheets, it ?^,5^^,j 
was thought proper to make a few juridical remrked 
Remarks thereon. on- 

I would alk by what Authority or Book- No Au- 
Cafe, a fingle Judge has an undoubted Right to ^i^^l""^ 
fummon Attornies to his Chambers, and di- fummon 
red Amendments in the Records of the Court ? ^"ornies. 
And whether the Courfe (which is the Law) Amend^^ 
of the Court, Hardr. 98. has not conftantly ™ents in 
been, where either Party is defirous of alter- ^^^?.'^^-. 
ing a Record, to apply by Counfel in open oiTforVhe 
Court for that Purpofe ? and the reafon is ob- ^^^erin? 
vious, viz. becaufe a Record being the Ad of ^^^^^ 
the Court, that is, of all the Judges thereof, be by 
they ought all to be applied to for Leave to ^^"D^«lin 
make an Alteration in their ad ; and I would Court. 
further alk how it appeared to the Judge that The Rea- 
there was an improper Word in the Record S"' , 

11 1 1 . 3 *^ * How the 

alluded to ? judge dif- 

covered 
the Im- 
propriety 
It of the 
Record. 
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Extraor- jt feems very extraordinary to advance that 

Do^Inc ^ J^^g^ is not to confider what he may legally 

that a do, but Only the Confequence of what he 

}^t^l *^ does, as this is fo notorioufly contrary to the 

not to con- /\>^itx \ rr r tit/iii 

fiderthe \d) Oath, Duty and office of a Judge, I Ihall 
z^^fl%, neither enlarge upon it, nor fupport my Af- 
Conje- fertion with legal Authorities, but only quote 
quenci on- that Part of the Paffage in which fuch Doc- 
heC^^ trine fcems to be advanced. " If the Altera- 
PafTage tion is immaterial /. ^, if the Defed is fuch as 
v'here could uot havc availed the Party in Arreft of 
uhiefeems J^^^gi^^^t, no Injury is done, and ufelefs Ob- 
to be ad- jcdious prevented. If material^ the Parties are 
vanced. ^x. Liberty either to apply to the Court before 
Trial, or to move in Arreft of Judgement af- 
ter it," 
Caufe for When the Record was altered, amended 
Arreft of ^"^^ crafed, the Caufe for moving in Arreft of 
Judgment Judgment was erafed alfo. 
^^f ^' - Could the Writer be in Earneft when he in- 
Confide- forms us that no Objedion was made by the 
rations. Attorney for the Defendant, except declaring 
Ea^rneft/" ^^^^ ^^ could not cotifetit to any Alteration. 
The It was moved in Arreft o{ Jiidgmerit on an 

Word Indi&ment for libelling the Govermnent^ and the 
a Record" Objedion made was, for that the Charge which 
for a Li- was laid to the Defendant was not fo certain and 
bdinftead particular as it ou8;ht to be, for the Libels were 

of the y r 1 • 7 7>r ; i ^ 

Word TV- not let forth in hcec J^erba^ as they ought ^ 

«5r, good 

Cfiufe for („) ^j,^ \t1^xv^^.. Sir ^ohn Haivles (fee fol. 32. In Note^) fays 
Motion in ^^^^^ if a Man fwears what is true, not knowing it to he true, 
/\rrelt ot tj^.p^gi^ jt b^. logically a Truth as it is diftinguiflied, yet it is mo- 
Judgment. j,,^jjy ^ J |g ^^ ^^^ jY a Jndge give Judgment according to Law, 
rot knowing it to he fo, as if he did not know ihe Reafon of 
it at that Time, hut bethought himfelf of a Re^ifon for it nfrer- 
wfirds, though the Jud.mem he le^al, yet the pronouncing of 
it is unjull Iiu<wl. R^m. Fitzb..r.'Tri. 9. 

neither 
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neither was the Defendant charged dire£lly 
with writing or making the very Words and 
Sentences expreffed in the Indidment, but 
only that he made and wrote Libels^ in which 
among others, was contained according to the 
Tenor and to the Purport following. Carib. 
408. After the above Cafe had depended ia 
the Kings Bench feveral Terms, and after it 
had been feveral Times argued at the Bar, it 
was agreed by Holt Chief Jnftice, Rckeby and 
Turnton Juftices, upon folemn Argument on 
the Bench, R. Rqym. 41c;. That if the In- 
didment had been for a Ubel^ containing, 
among others, to the Purport following, it had 
been ill, 12 Mod. 218- becaufe it had not im- 
ported, that the Words were the fpecific 
Words which were in the Libel R. Raym. 41 5. 
The Court muft be Judge of the AA/ords them- 
felves, and not of the Conftrudion the Profe- 
cutor puts upon them, but according to the 
Tenor following imports the very Words them- 
felves, II Mod. 79, 85, 96. for the 7enor of 
a Thing is the Tranfcript-, and Rokeby faid the 
Words, to the Purport^ were loofe and ufelefs 
Words; and the Words, according to the 
Tenor^ being of a certain and more ftrid Sig* 
nification, the Force of the latter was not 
hurt by the former, which Hoh Chief Jufiice 
agreed to, 2 Salk. 417. and if on the Trial the 
Words in iht UbelhzA not been exa&ly the 
fame with the Words in the IndiBment^ the 
Defendant could not have been found Guilty, 

1 2 Mod. 218,219. 

Upon a fpecial Verdid in an Information So aifo is 

for a Libel, the Jury found all but not inftead LJforL. 
of nor^ it was nor in the Record, and not in 

the 
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the Paper. The Solicitor (a) General faid if 
the Suoftance was found it was fufficient to 
make it a Libel, efpecially it being an im- 
material Variance ; for not he faid carried in it 
the fame Senfe as nor ; therefore admitting it 
a Variance, it was an immaterial Variance. 
II Mod. 78./>/. 12. The (F) Attorney Gene- 
ral took this Difference, that this was only a 
literal Variation, and made nothing in the 
Senfe ; and if this was to be allowed no Cri- 
minal could be puniflied: for fuppofe in the 
Libel the Word though was in the Information 
wrote tho\ this would be the fame Objedion. 
II Mob. S^.pl. 4. 
Hoh Ch. ffo/t Chief Juftice: The words nor and mt 
Juft. have a grammatical Variation. 11 M)d. 8<,. 
The Qjieftion is, if this is fuch a Variance 
fiom the Information as to make the Defen- 
dant not guilty, &c. it is fuch a Variance. If 
a Libel be fet forth in thefe Engli/h Words, 
a Variance fpoils the whole Information. 
Suppofe the Jury had found no Title to the 
Libel, whereas the Attorney had fet it forth 
and defcribed it with a Title, it . had been 
naught. What Rule fhall the Court be guid- 
ed by ? It is true the Difference is triflin*^ 
but where fhall we flop, if we begin to alio 
of any Variations in fuch Cafes? 11 Mod g 

97- 

{a) Simon Harcourt, JVhit. Lift, 169. 2 R. Raytn. 1261 
terwards Lord Keeper, and Lord Chancellor. Whit. Lift, i 
Bum Hift O. T. 553. 2 Ld. Raym. 13 17. Chancellors, i 
to Chan. Rep, and lallly Vifcount Harcourt. 4 Col. Peer. Ef 
246 

{h) Sir Sif/ion Harcourt' Whit. Lift, 167. Burn. Hift. C 
c; 2. 
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Gould], the Qjieftion is whether there be ^«w/c/J. 
ach a Variance between not and nor^ as to 
lake it a material Variance. The Words are 
later ially different; for the one is a nega- 
ive Copulative, and the other has a different 
enfe -, fo he concluded that Judgment ought 
o be for the Defendant, 1 1 Mod. g^^pl. 4. 

P&wel]. It is a Libel, and a very , virulent PowelJ. 
)ne ; and this Variance is a mere flip, but fuch 
in one as will occafion Judgment for the De- 
fendant. Not may begin a Sentence, but nor 
i^annot; It is a Relative, and of another Part 
Df Speech. If the Court was not to flop at 
a Word, where w^ould be the ne plus ultra. 
The Cbnfequence might be ill, in giving a 
Loofe in fuch Cafes as thefe, tho' the Diffe- 
rence feems fmall and trifling ; for if Judges 
have fuch a Power, it may be carried to Cafes 
of Treafon, and endanger Mens Lives by Mens 
Inferences. The Books are full of the Learn- Lives en- 
ing of Variance material and immaterial; he Cy\^{^^ 
thought it not proper to extend Cafes of this ences. 
Kind for fear of the dangerous Confequences ; 
and that Judgment fhould be for the Defen- 
dant. II Mod. 95, 96, 

The Commitment of a Member of Parlia- Caufes of 
taent to the T<mer for writing a feditious Li- fentinqui- 
bel againfl the King and Governlnent, his En- xj con- 
largement thence by the Court oi JCommon kerning 
Pleas^ his fuffering himfelf to be outlawed, to- ybelsT^ 
gather with the late feveral Profecutions for 
Libels, have occafioned an almofl univerfal 
Inquiry concerning that Law, which indeed 
is not at all to be wondered at, when the Se- 
irerity of the Law touching Libels, as it has 
been fome Times laid down, be duly weighed, 

for 
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The Au- 
thor at- 



for the Law of Libels fays, " That the Repe- 
tition of a Libel, the Delivery of it unread t« 
another, is a Publication -, nay, the bare PofTeC 
lion of it has been deemed criminal, unlefsit 
be immediately deftroyed, or carried to a Ma- 
giftrate." See Chap. 8, lo. 

In order to fatisfy the public Curiofity werei 
the following Sheets compiled, which thejli 
f^s^y the Author has endeavoured to do by dividing t\m 
public whole Subjed into 28 Chapters, thofe MatJcr 
Curiofity. j^j.g ^rj^i^ji i^Q thought wcre the principal 

je£t of Inquiry make the Heads of fome o|i 
them J for Example. Chap. 13. Secretary 
State. Chap. 14. Seizure of Papers, Cba 
15. Recognizances. Chap. 16. Surety of 
Peace. Chap. 17. Privilege of Parliamen 
Chap. 25. Outlawry and Error. Chap, 27 
Confequence of Punifhment. And Chap. 2 
Attachments of Contempt. 

Full In- The Author flatters himfelf, that the Re; 

formation ^j^j. y^^\\\ fj^j. fu^ Information in whatever hi 

Subjea of rnay be in Search of on the Subjcd, as he 
Libels. thinks he may fafely alTure him, that every 
material Cafe to be met with in the Books, 
MSS. (after a moft diligent Search,) is inferted j and! 
Cafes tru^ that all the MSS. Cafes are truly ftated ; the 

Lorrch ^^^^ ^^ ^^^ ^^^^ Lord Chief Juftice Willes in 
Chap. 28. was not inferted Jo much for the 
Law of it^ as for the extraordinary Refolution 
of the Court Martial concerning that able an 
upright Judge. 

ons of the Court Martial concerning that Judge. 

Author's The Obfervations being the Sentiments o^ 
tkllfr^^' an anonymous Author, are no Authorities,] 
and therefore appear unfupported by any 

theyJ 



Juflr. Wil 
/es's Cafe. 

Extraor- 
dinary 
Refoluti- 
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w 

< they are fubmitted to the Candour of the ju-^^ 
fdicious Reader. 

i The Notes referring to the juridical Prefer- Notes to 
I ments of the Counfel who argued the feveral ^^eWork. 

Cafe?, it is prefumed will have their Ufe. 

As to the Execution of the Work, the Au- Execu- 

thor prefumes to arrogate fome Merit, in ne- ^^^^' 

ver referring his Reader to a Cafe not in Point, 
or omitting any that is. 

This Book it fhould feem might ferve as an Liberty of 

Argument for the Liberty of the Prefs, fince the Prcfs. 

it fhews the little Neceflity there is of any 
[^farther Reftraint upon it, by demonftrating, 

that every one who prints any Thing with a 

mifchievous Intent, does it at his Peril. 

As to the Author's Defeds, he doubts not Defecb. 

but that the Candor of his Readers will fub- 
: llitute the Words of Horace on a fimilar Oc- 
^ cafion^ in Excufe of them. 

^r ■ Non ego paucis 

Offendar Macults^ qiias out Incuria fudit ^ 
Aut humana pariim cavit Natura : 

HoR. Art. Poet. p. 6io. v. 351, 352, 353. 
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D I G E ST of the L A W 



CONCERNING 



LIBELS. 



C H A P. I. 

DEFINITION. 

A LIBEL is (d\ defined a malicious Defamation, Libel i mt- 
jf\, cxprefled cither in Printing or Writing, or by Signs, l'<:*«o«« ^**- 
l^jdures, cff. tending either to blacken the Memory of wrlltng* or 
one who is dead, or the Reputation of one who is alive. Printing, or 
and thereby expofing him to public Hatred, Contempt and ^ ^'l?', 
Ridicule, and may be as well agamft a private Man as en the Me* 
againft a Magiftrate ; if it be made againft a private Matiy mory of th« 
it may excite the Libelled, or his Friends to revenge, and ?Jt\*|ion^f * 
be the Caufe of Blood-lhedding. If it be againft a Ma~ ihc Uvbg. 
giftrate^ it is a Scandal to the Government, A Libel is Agtioft pri- 
punifliable, tho' the private Man or Magiftrate is dead at J^"jj JJ*j^J* 
the Time of niaking the Libel j for others of the fame giftrttcs. 
Family are alfo provoked to a Breach of the Peace ; and 
in the Cafe, of a Magiftrate deceafed the Government is 
alfo traduced, which never dieth. Swinb. 375. Part. 5. traduced!***^ 
JSeff. 10. 4. Read. Stat. Law 149, 155. Wood's In/i. 444. 
Hawk. PI Cr. 193. B. I. Ciap. 73. Se^. i. 5. Co. 125. 
12. Mod. 221. Ld. Raym. 418. See 2 Salk. 419. 

(a) Juflinianz Defiaition of a Libeller exa£^ly correfpands ^ith our Lawt 
at this Day, vie. . He who (hall, to the Infamy of another, write, compofe, 
#r poUifli a Book, Song, or Fable, or maliciooily procure any of thefe A&n . 
to be done, is guilty of a Libel. JIar. Juftin, %%, Lib., 4. iit. 4. Stii, i , 

B It 



2 DEFINITION. Chap, i . 

Termed Li- It is termed (a) Libellus famofus feu infamatoria fcrip^ 

^s^'j^^in- '^''^> ^"^ ^'"^"^ *^^ pernicious Tendency has been held a 
ftmatsria public OfFence at the Common Law ; for Men not being 
fcriptura. able to bear the having their Errors expofed to public View, 
^t" Common ^^^^ found by Experience to revenge themfelves of thofe 
Ltw. who made fport with their Reputations ; from whence arofe 

ubcu occi- puels and Breaches of the Peace : And hence written Scan- 
•m? Bre*ch. ^^ ^^^ ^^^'^ ^^'^ *" ^^^ greateft Deteftation, and has re- 
es of the ceived the utmod Difcouragement in the Courts of Juf- 

WHt!jn **^^- '^'^*- ^^^* ^^^^' ^^^' 7^- ^^- "*• ^^"^^' ^^^' ^^'^ 
Sca'ndd mofl 64. />/. 4. Bra^. Fol. 1$^. Lib. 3. Cap. ^6. 

Met^cd. 



C H A P. II. 

WRITING. 

ALjbelmiift 'T^HI S Spcctes of Defamation is ufually termed wr//- 

be la Writ- Jj^ f^ Scandal, and thereby receives an Aggravation, in 

that it is prefumed to have been entered upon with Cod- 

nefs and Deliberation, and to continue longer, andprbpo- 

gate wider and farther than any other Scandal. 3 Bae. Mr. 

490. LordRaym, 416. 12 Mod. 2ig. 

Q5«re, ^^ feems to be a Matter of poubt, whether the fending 

Wh«hcr an abufive Letter, filled with provoking Language, to an- 

^?*r"^i*" ^^her, will bear an ASion as for a Libel, becaufe here is 

tc"wm bear "^ Publication. But it feems to be clearly agreed, thilt the 

mb Aaioa fending fuch Letter, witloout other Publication, ts an (b} 

p'^*^ **[ OfFence of a public Nature, and punifliable as fuch, in as 

bm fuch°" niuch as it tends to create ill Blood, and caufes a Difturb- 

Leiter,with- ance of the public Peace j and if the bare making of a 

out other 
Poblication, 

IK pnnifhable ^^^ ^ord Chief Juftice Rajmnd, in CurVs Cafe, faid he did not 4bin(c 
«h i pubhc ijjj^j LihelUt was always to be taken a» t technical Word, and aflced whether 
Oflfence. Trover would not lie de qutdam Libello intitulat* the New Teltament, and 
whether the Spiritual Ccurt did not proceed upon a Libel } Mr. Jullice Fgt-m. 
tefcue faid, a Libel was a technical Word at Common Law. Mr. Juftice Reyf* 
mid s faid, that Libellus did not ex Vi Termini import Defamatioo, but wtt 
to be governed by the Epithet added to it. % Stra. 791. 

{b) Indidtment for t Mifdemeanor in reoding libellous Letters to Corref- 
potdenubythc Poit 4 Rfad. $tat. Law 15$. 

Libd 



.\ 



Chap. 1. WR I TIN O. 3 

Libel be an Offence, whether it be publi(hed or ndt, as it 
feemeth to beholden, furely the fending of it to the Party 
refleded on tnuft be a much greater Crime, 3 Bac. Abr» 

497- 

And on this Foundation the Court of King^s Bend gr2Lnt-^'f^^^'^'^ 

cd an Information againft a Perfon for fending an abufive CenSing tn^ 

Letter to Mr. {a) Barnardifton^ therein calling him a raf- ibufive Let- 

cally (b) Fellow, and a Tom fool, you had better Ifiave Aeld^^'y^^''^^ 

rr* f 1 • • /• I 1 t • t written pri- 

your Tongue^ although he fwore that he wrote this to the vttciyto the 
Party himfelf, and never made it public, being only a Piece P»riy him- 
of private Refentment. But the court held, that this Me- ^^^^ "^erT 
thod provoked Perfons to Duelling, that the Writing and wife pub-' 
Sending was a good Publication, and that the Intent of ^<^^- 
the Party fhall not be explained by himfelf. Michaelmas 
Term ^ Geo. 2. 1732. 3 Bac. Mr. 497. 2 Barnard. K*B. 
102. 2 Kel. 58. pi. 2. Tie King v. Pillborough. 

Writing a Letter to a Man, and abufing him for his pub- Abofive 
lie Charities, i^c. is a libellous Aa, punilhable by India- Jialbie wd 
ment. Hob. 21$. And a private Libel, for a private fiaeabie. 
Matter, as a Letter fcandalizing a Perfon, courting a Wo- 
man, is indiaable, and fineable to the King. Sid. 270. 
//. 26. 

On Rule to (hew Caufe why an Information ihould not loformatioit 
go againft the Defendant for Writing and Sending a Letter ^^''^^ for 
to one Mr. JVHUs the Profecutor, wherein were thefe Su» Mtu 
Words, viz. ** Tou are a Scoundrel , and defrauded tie term sl Let- 
King of his Duty, I will prick you to tie Heart , and call you i*'* ^ 

to an Account. ^^ The original Motion was made upon the 
Foot of a Challenge, but the Court inclining to think that 
the Words did not import a Challenge, they were for dif- 
cfiarging the Rule; but xhtn Mv.Fazakerly faid that he 
fubmitted it, the Letter would at leaft amount to a Libel, 
for in it the Defendant calls Mr. JVHUs a Scoundrel, and 
therefore moved for an Information upon the libellous Mat- 
ter, viz. Tou are a Scoundrel, i^c. that it was as great an 
Offence to call a Man a Scoundrel as a Fool and a Rafcal. 



fa) He wtt Lord of a Mtoor, «nd this Letter was wrote to him by t Co- 
pyholder. % Kel. sB. fl. 2. 

fi) Mr. jfiney believed the Coart had never gone fo far io any Cafe at 
they did in this; bat ftill he faid, Taking the Whole of this Letter toge« 
ther, which was feat to Mr. Barnardiflon^ he took it, there were Words oi 
a greater lofttlt than barely calling a Man a Scoundrel. % Barnard, K, B» 

B a Mr, 



4 WRITINa ^HAf.*. 

Mr. (d) Ahfify on the other Side faid> if the Codrt had 
drty Doubts -t^ith themfeWts, he prayed a further Dtiy for 
aniwcring the Oentiemen on the other Side ; for now he 
faid they had thought of a quite diflFerent Offence to maiiv* 
tain their Rule upon, from what they thought of it the 
^ime they obtained it. 
V fcfftWdrdi iThe Court faid, That the Words did not import st 
*» t^^hUr Challenge ; but to call a Man a Scoundrel, and to refled 
Umge. To upon hfm in the Execution of his Office, was Mattet of • 
refl#d vpoft libellous Nature, and deferred to be puniflied by Inform*^ 
E««ti^ o* ^*°"' '^^^ ^^^^ enUrged the Role to a farther Day, ^m. 
Ills OfRcf, to ihew Caiife why an Information ihould not go for the 
LibeUooi. Libel. Nbte, This was afterwards referred by Rule of 
Court. Hilary Term 5 Geo. 2. 1732. z KeU 58. ph <. 
a Barnard. K. Bi 102. The King v. PdwnalL 
Itetfon why It has been fiud, that the Reafon why an abufive Letter 
fiich t Let* fent to a Perfon (though never publiflied by the Writer) 
{f^** '' ^*' niould be a Libel, is this, beCjmft the Reproaches con- 
tained in it j may be fo ftinging, as tatet him haVe ho Eafe^ 
till he ihews it to others^ in order to confutt what is prd* 
per to be done, and thereby expofes his own Shame,, at 
contained in the Letter ; ^ which may have all the bad Ef- 
fe3s of another Kind of Publication. Popi* i4d. 
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C H A I". III. 

DEFAMATION. 

• 

S every Perfon defires to appear agreeable in Life# 

and rtiuft be highly provoked by fuch ridieuloas Re- 

prefentattons of hhn, as tend to kffeil hirt in the Efteem 
of the World, and take away his Reputation, which, to 
Setting: the fotne Men, is rrtore diear than Life itfelf : Hence it hath 

fcoHiou" * ^^^" ^^^^* ^^^ "^* ^^y Charges of a flagrant Nature, ami 

ignominioui which rcflcS a mbral Turpitude on the Party, are libellous, 

Ligbt, li- but alfo fuch as fethimin afcurrilous ignominious Light; 

tiiout. £^^ ^^^^^ equally create ill Blood, and provoke the Parties 

to Ads of Revenge, and Breaches of the Peace, '3 Bac. 

Mr.^gi. 

J- 

{a) AOerwtrd* t Baron of the Excieauer^ «n<1 one of tlie Jo dices of khm' 
Ornmu i'Uas, Ftfi, Cr, Lavfy 75. frbiiv/* Lifi. i^i, IS4« ^«»*»347» 

Hence 
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Chap. 3* DEFAMATION. 5 

Hence it hath been held, that Words, though not fcan- j^^j^J,JJ®*o 
dalous in themfelves, yet if publilhed in Writing, and themfeWes, 
lending in any Degree to the Difcredit of a Man, are li- if pubiifhcd 
bellous, whether fuch Words defame private Perfons only, J^" j^/jj,"?^* 
orPerfons employed in a puWic Capacity; in which lat-difcrcdu, are 
ter Cafe they arc faid to receive an Aggravation, as they libellous ; if 
tend tofcandbjizertie Gover;iment, fcy f cfl^Sing on thofe 'p^Jjy^^^ 
who are intruded with the Adminiftration of public Affairs pobiic Ct- 
which doth ngt onjy cndajnger the public Pieace, as isill other ptdty^morc 
tbels doj by ftirrii^ up the Parties immediately concerned ■^5'*^*^'°^' 
10 it to aSs of Revenge, but alfo baye a direjQ: Tenden^ 
to breed in the People a DifliJce x>f their Govemors> ajid 
incline them 10 Fadion a/id Sedition. ^ Bac. Ahr. \^i. 
H^wi. PLQr. 194, B. i. Ciap,, 73. SeSf. 7. 

As where a jPenon delivered a TiAet up to the Minifter, Ticket dell, 
after Sc^iuon, whiprrin he defired him to tate Notice, that ^l^f^^!^^^ 
Offences pafled now without Controul from the civil Ma- chorch to 

§^ (Irate, w to quicken ttie civH Ma^iijriitc to do hjs Duty, Notice the 
f. and this was held to be a Libel, though no Magiftrates "n/ciWi**^ 
U) particular were mentioned, and though it was not aver- Magiftracj, 
red that the Magiftrate? fuflfered thofe vices knowingly ..^ held ^ Libel. 
JMfcli(i4mas*T^Tm 16 Car. '2. 1664. JT. B. Sid. 219. ph 
^ Keb. Rip. 773. pi. 6* iTie King v. Pritt. 

Ge^erjal ^^ifrepreientations of the Government, or the Sedietovt 
State of the Nation, or Qiutinous Hints, tend to jexcite ^^^^^ 
Difcpiuent and Sedition in the People. .Of this Kind was 
thjB above Cafe of Tie King v. Prin, and this is the high- 
eft Offenqe of all, .by as xnuch ^ the whole i^ greatjer than 
$t P^rt, and it nciay have a bad %ffcQt upon the wnole France 
of a Govemxnent. 

I-beKeye the Reafou why my Lord Coke did fiot reckon seditioot 
this lall as a Species of Libels, was becftufe about his Time Libels oetr- 
U would be copfidered as nearly approaching toTrcafon. ** -^^'^^^ 

^ to Hlfin 
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Chap. IV. 
CERTAINTY. 

Ii^on««'T'^ fecms to be now agreed, that not o ly Scandal ex- 
jibeiioQF as X prefTed in an open and dire^ Manner, but alfo fuch as 
downright js exprcfled in (a) Irony amounts to a Libel ; and that 
s an er. ^^^ judges are to underftand it in the fame Manner as others 
do, without any drained Endeavours to find out Loop- 
holes, or to palliate the Offence, which in fome Meafure 
would be to encourage Scandal ; as where a Writing in a 
taunting Manner, reckoning up feveral Ads of public Cha- 
rity done by one, fays, (b) Ton will not play the Jew^ nor 
the Hypocrite^ and fo goes on, in a Strain of Ridicule, to 
infinuate, that what he did was owing to his Vain glory ; 
or where a Writing, pretending to recommend to one the 
Charaders of feveral great Men for his Imitation, inflead 
A gr«tt of taking Notice what they are generally efteemed famous 
siateimnn f^^. pjjches On fuch Qualities as their Enemies char£:e them 

bnt no Sol- • , , r t^ r r \. ? • • 

dicr, to be With the waqt of ; as by propoling fuch an one to be imi- 
imitated for tated for his Courage, who is known to be a great Statef- 
a" rMrci:'- "^^"» ^"' "^ Soldier ; and another to be imitated for his 
nerftl but no Learning, who is known to be a great General, but no 
ScKolar, to Scholar, fjsfr. which kind of Writing is as well underftood 
for 'SI"'*** to mean only to upbraid the Parties with the Want of thefe 
Mearnin^* C2ualities, as if it haddiredly and exprefslyfo done. '^Bac. 

Abr, 493, HawL PL Cu 193. Chap. 73. Se^. 4. The 

King V. Brown* 
So ivhere And from the fame Foundation it hath alfo been refolved, 
^ the two that a defamatory Writing exprefling only one or two Let*- 
of^thfnam'e ^^^^ ^^ ^ Name, in fuch a Manner that from what goes be- 
tie iofeiied. fore, and follows after, it mud needs be underftood to figni- 

fy fuch a Perfon in the plain, obvious, and natural Con- 

flru&ion of the whole, and would be perfed Nonfenfe if 

(a) Tn an Information for wriiiflg, ^c, a Libel, it was held, that it lay 
for \^^V^n% ironically \ and Lord Cb. Jufl. Holt faid, it was laid to be wroie 
iromce^ and the Defendant ought to have (hewed at the Trial, that he did 
not intend to tcandaTiae them; and the Jury are Judges quo Animo this was 
done, and they have found the ill Intent, ii Mod,i6, />/.$. Stt /^•Read, 
Stat. Law, i$i. Barnard^ K, B, 305, % SiJ, Caf, 30. 

(h) Hob, 415. t*oph» 139. , • 

ftraiuett 



Chap. 4- CERTAINTY. 7 

[trained to any other Meaning, is as properly a Libel as if 
it had exprefled the whole Name at large ; for it brings the 
utmoft Contempt upon the Law, to fuffer its Juftice to be ^."^'^* ^^ 
eluded by fuch trifling Evafions ; and it is a ridiculous Ab^ rcmlered 
furdity to fay, that a Writing, which is underftood by eve- comempta- 
ry the meaneft Capacity, cannot poflibly be underftood by JJJJ^.^^ *!:/ 
a judge and a jury. Trinity Term I2 Jn. i fix. Hawk. n\ng Evafi. 
PI Cr. 194. CAap. 73. Se^. 5. Tie ^tfeen v. Hurt. ont. 

It isalfo clearly agreed, that any Defamation whatroever^E^F^^^^Af 
expreffed either by Signs or Pifikurcs^ comes within the p^'f ^^ *' 
Notion of a Libel ; as by fixing up a gallows at a Man's- 
Door, or elfewhere, or by Painting him in a (hameful or 
ignominious Manner, as by expofing a Man and his Wife 
by a Skiramington or Riding, tho' a fpecial Cuftom is al- 
ledged for fuch Pra&ice. 3 Bac. Ahr. 490. 

The above contains tjbe beft Svftem of the Doflrine of Bed Syflei^* 
Libels, that is to be found, and, one would think, is fo tJi^^'^f;' 
full and plain, as that all future Doubts that could arife in b^u. 
this Learning, might be expounded by it. 

Open and farcaftical Reproaches are allowed on all Hands P^^afp'Jj} 
to be Libels. Nothing then remains which may by any Reprotches. 
Ppflibility evade the Law, but Writing in Allegory. 3 Bac, Allegory. 
Abr. 493. Let us examine then what Right has the allego- 
rical Style to efcape better than the reft ? If a Man draws p^iinting 4 
a Pi£ture of another, and paints him in any (hameful Pof- Man ia % 
ture, or ignominious Manner, though no Name be tp it ; ^»'^«fui 
yet if the Piece be fuch, that the Perfon abufed is known ig^raToiouI 
i)y it, the Painter is guilty of a Libel ; what then (hould Manner, 
ferve in Excufe for the allegorical Libeller ? Abufive Alie- '^^^^^'''''^ 
gory in Writing, has a very near Refemblance to thisfaty- Paio*terguii- 
rical Kind of Painting : The Man that is painted with a ^y of a Li- 
Pool's Cap, or Coat, or with Horns, or whofe Pifture is ^^jj*^ ^ 
drawn with Affes Ears, is certainly abufed. See Wood^s Lift, Hke Faint- 
445. But, fays the Painter, he is difguifed, and how can '"^^ 
you pretend to know him. TJiis is the very Subterfuge of Jl^thS wt 
the Writer of Allegory, and ought to have the fame An- Ctp, ^r. w 
fwer ; if it be the common Notion, that this Pi^ure re- *\^^^\ 
prefents a certain Perfon^ the Drawer is anfwerable for the p^-^J^^I.^^ 
injury he fuffers. They that give Birth to Slander, are Excufe. , 
\uftly punilbed for it. of '^Aiie"^*^ 

Tainter an- 
fwertblc for 

Injury Plc- 
tuicoctaii* 

OflS, 

Poiniing , 
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Pointing out Poim'mg out any IPcrfofi «iftder a CharaQer, and giving 
chtrtaer, ^^^ ^^ Name of one famous in Story, and then abnfing and 
and then «- reviling the Name and CharaAer fo fixed,, is certainly a 

Ch^?aatr U ^**^^' ^^ ^^ ^^^ ^^^^ ^'^^ **^ ^^ *® Painter's, and ha$ 
ft t'lbeif'^ ",bcen often fo taken in our Courts, purfuing therein the In- 
j44infami^ tefttiou of thfe gftat Romany who ^irks, adinfiimium alicu*- 
MtJu%*^ y^/^ for the Part wliich eonftitutes the Crime, in his Defini* 
the Crime, tion of this Ki^d of Inintics. See Irfarmathn affilnji Prin* 
m- rf Mift*s JwmI, Ciapi. It. 

fvf^blr ^^ "^ ^^^ ^^* ^ ^^ ^^^ **** *^ ^^^ ^ RefcmMance 
Words have to the Lcarfting of Lifcels> 'sl% lh«t <# ASions for fcanda-r 
nearRefem- lout Wwds, It Way nol be nAiifs, in ^h Place, to produce 
Wnin'' of * ^*^ fi'nilaf Authorities from thence, wkkh feeing ground- 
Libeh °^ ed upon thfe ftitt« R^afens> may co^operAte to the fame Ends. 
Courts of That Courts t)f Jullice Ittay be diteSfced by the rccdved 
^eaidbtl*-^P^^^» by the Senfetof the World, and not fticktothe 
ceivtd opi. Bteral Settle of Wonds, ftpp^w^ from tht*, that Words 
nion, and do fcaVe beeti oftcH iftdjttdged faatidttloflSj wbich, from the 
the literal'*' ^^^^ Meaning, no SchoJar -could Ikkl Any harm in ; but it 
Schfe of w5ii fufficfeftt, that tft the Gowtitry where they were fpoke. 
Words; i^hey Were ttniverfdly wnderftood to be Slander : For Ex- 

awpte ; To call a Coutffellbr at Law, in Ae Norti, Dttfa^ 
To call .dmn-Myy his beep held naiOflUble, tretjatife it wa« Jhewn 
at"* ul Tn ^« ti* Court that h bofie the fatne Senfe w^th Ambidact^. 
the North 4 Btff. Abr. 497. AfiAidei^t \^'4$k Epithet that one wouW 
,W?^aaiM- ^^'^^ ''^^ WXibing in itfc Meamng applicaMe to a Lawyer 
•bl^^bcctofeotAttottiey; fend yet it has 'obtJainted (j^ch aConftruftion, 
ii means that to fay Jt ©f cidhcT i^ aSionable, ^t ftrrely from the 
^mhidcytit i^j^^ ^f ^he 1^^,.^^ ^ut the bad Sehfe People talre it in, 

Godh. ii4. J^/. 504. Afo. 409. ^. 553. 
Co^r^tsj^e A fofler f>rfeof, that the Ctwrts J4idge of Sknders, not 
«t Slanders, act6Tding to^ny Conftftfaion ptttupcu thenj by the Law,^ 
not accord- ij^jt ^^jcording to the Meaning ift whicli People that are 
!i?uaion or- Wiwcfifes to them take them, is, tSiat they hold Plea of 
the tif , W<>rds fpofce in LattgUBges which the Judges may not un- 
M^al^n*^* tfcrftand ; in Weljb, for 'Example, and decfde according t6 
Peopk"uk«i^he EfFe8: which it is ftewn to them to have upon the Rt- 
them in. putation of tfae Party injured. 4 Bac. Mr. 41^. 

Hold Plea 

of Words ia 

LaikgQagea 

which they 

|M7 notun«* 

4ierlUQd« In 



Chap. 4. CERTAINTY. 9 

In the fdlowing Inftance^ a Letter is akcred from what it single Leu 
is fpoken, to mike it fcandal, but furely Ycry juftly, fincc l"^^^^ 
the Sneer with which it is uttered, gave the fpeech all the Sctndd. 
Sting, and hurt the Plaintiff's Reputation as much, a;5 if 
the Word which made it Scandal, had been adually men* 
ttoned« 

In tn Adion on the Cafe, wherein Sir Miles Fleettmod^ 
Receiver of the Court of Wards, was Plaintiff, and Audi^ 
for Curie Defendant, the Plaintiff had a VerdiS and Judg- 
jaM agftinft the Defendant for thefe Words : Mr. Deceiver 
limmendo, tie Plaintiff) iiatli deceived tie King, and I have 
kirn in ^wJHm for it. A Writ of Error was brought in 
Ite Kmg^t Benci, and among other Objedlons, it was faid, 
that the Words Mr. Deceiver could not mean Mr. Receiver, Deceiver 
and fo not fupport the Innuendo j but adjudged by all the ^"* .*'" ' 
Com that the ASion lay. Thefe are the Words of the '^"*''^^ 
Books. ** . And for tlie firft Words, Mr, Deceiver, it is an Deceiver m 
irmcal AJh^on, and Ntcfcname to his Office and Place, and j^^* au 
tlieKfore the Inmtendo^ is well applied ; and if fuch crafty /,,^^ 
EwfiOns fhouM be admitted, it would be an ufual Praftice weiUpfiittl. 
to dander without Puniftiment.'* Cro. Joe. $^1 pi y 
iW. 467. pi. 35 a. The Reafon in the Book is the fanie, 
wiA iitflc Variation. ** And then the Word Deceiver, 
tl»Hgh in Propriety it doth not import Receiver, yet A1- 
Idfon and ironical Refemblance of the Name doth very 
*tll bear the Application of the Innuendo ; and if fuch a 
%ht Evafion ^ould be admitted, it would he a common 
fraftice ivtth crafty Wits to flander fafely. Falm. 69* 
?»i*. 34f.//.435. Miir. 82.^/. 135. S.C kxADoderidge 
Juft. faid, that if the Defendant had faid to fhe Audi- 
Jor, lilr. Fauditor, an adion would weJl lie* 2 Roh Rep. Fauiitnriot 

li||, Auditor. 

This leads us Tcry naturally to a Confideration of the ^o^Jf ^^ 
Piw«f which Conrts of Juftice have to interpret thofe conttmc 'li*-^ 
Myftertes xX Iniquity. beiious Myf- 

Ffom die Reafuns of the Law, a Libel in Hteroglyphics, J^.'jj^J'.^ «. 
is as tttucfa a Libel, and as Wghly puniihable, as an oipen /reifyfbi 
ItweQivc. If it be really unintelligible to any one, it will 
1^ for Nonfenfe with every one, and as fuch, meet with 
"Bpwity : But if there be only a thin Veil, or aukward 
Kipnfe thrown over it, through which thofe who, can 
i^tnd obferve, may perceive the lurking Satyr within; a 
Court of Law will eramine it narrowly, and judge of it 
•ccordttjg to the intention of the Maker, and the Influ- 
«»ce it may have upon the injured Party's Reputation. 

As 
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Scaa^ft-^ As fcaiulaloaf Words^ if they be fpoken in an unknown 
^^^Jl •« Tongue, which none of the Auditors underiland, will not 
To0f«c if bear an Adion, becaufe they do no Injury, Danv. Jhr. 
flflcsodcr- 1^6. pi. i^ 2. yet, if they are underftood by the By- 
^^^iiJSi^ ftanders, are aaionable. Ibid. 162. pi. S- Juft lb is the 
hat if wider- Cafe of Libels: If the World underfiands them to be 
ftood, litey fuch, the Law will make the fame Conftruaion ; if the 
^,^1, *" Satyr is not univerfally underftood, the Law will not pu- 
%^jT ooi »- niih it. 

""'^^ood F''<>™ *bts Ground it appears, that not only an Allegory ^ 
^^, or ' but a Rebus or Anagram^ which are ftill more difficult to 
jMagrpm ^ be underftood, may be a Libel ; and a Court ihall, not-, 
f^y^*^ withftanding its Obfcurity and Perplexity, be allowed ta 

be judge of its Meaning as well as other Readers. 
K«cW)0,tlia But it has been often urged in Defence of Libellers, that 
^^^t^i ^ ^^^ allies a Libel makes it. This Notion has givea 
j^naUba^ Birth to much Wit, but is quite wide of Law. 
fmrbcWit, Since the chief Caufe for which the Law fo feverely. 
*^*"2^^* punilhes all Offences of this Nature, is a direft Tendency 
hSlk^ttZ ^^ ^^^tn to a Breach of public Peace, by provoking the 
UcMfctbejr Parties injured, and their Friends and Families, to A^s of 
B^ ^ of ^^^^^S^* which it would be impoflible to reftrain by the 
p^j^ fevereft Laws, were there no Kedrefs from public JufHce 
Peace, by for Injuries of this Kind, which, of all others are rood 
Futf" m- f'^^fibly felt ; and fince the plain Meaning of fuch Scan- 
juredtoRe-dal, as is expreffed by Signs or Pidures, is as obvious to 
venge. common Senfe, and as eaiily underfiood by every common 
d7?y^™ Capacity, and altogether as provoking as that which is 
JU Pianref cxpreffed by Writing or Printing, why fhoyuld it not be 
!• M obvioot equally criminal? HawL PL Or. 193. Chap. 75. Se^. 3, 
Jdbf'vK^^' The Defendant was charged in an Inforniatio^ with 
ciag, why writing a Libel againft the Proteftant Religion and Bifhops^ 
not e^uftily Innuendo theBi(hops of England'^ he was found guiky ; and 
KiflISp" ^ in arreft of Judgment it was offered, that the Bifliops !*• 
m^an the belled were not Englijb Bifliops, nor could the hmuendf 
^F^ia^f f^PP^''^ ^^^^ Conftruftion ; but the Court took upon them 
^'^ ' fo underftand the Libel in that Senfe, and over-ruled the 

Exception. Trinity Term i Jac.2. 1685- K. B. 3 Mod. 

368. The King v. Baxter. 
jViniJIers in Only the Words Mimfters were ufed in a Libel, yet by 
*f"* Af ^v? fuitable Averments in the Information, and Proof made of 
"r/o^Siatc' them to the Jury, they found thofe Minijlers to be Mi- 
to the King nifters of State to his late Majefty, and the Defendant 
•f Gnai ji^ fiiiar Term 5 Geo. 2. 1732. if. 5. \Bac. Abr. 

494. The King v. rrankhn, 

Thefe 
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Thcfc are Examples of a Court of Juftice infifting upon ConnM^ 
its Right of Underftanding as much as common People, ^j^t of 
7here was juft Room in Baxter's Cafe, for the Defen- nnderftand* 
dant's pretending that he meant not Proteftant Bilhops, but «ng»*««noch 
Popifli ; yet one muft eafily be fatisfied, that where the Pe^^kl^*^ 
Lfibel was in general upon the Proteftant ReKgion, that 
the particular Satyr upon Epifcopacy was not levelled at 
the Papifts alone. In Ihort this Cafe» though adjudged in 
a moft unhappy Reign, is undoubtedly according to Law^ 
and has been often imitated (ince. 

It is oblervable with what Difcemment the Managers of Profecmion 
this Profecution proceeded ; in a Book of Controverfy Jf ''^^if^ 
as this was, thm was fcope to puni(h the Author oaged. 
for a ScAjfmatical Libel, a new Tenn of Art 'which ScbifMotied 
forae People have fiiice attempted to bring into life ; but ^^*^* 
ihey very wifely thought the religious Difpute unfit for the 
Cognizance of Lay Heads, and only urged againft the 
Dmndant the Satyr upon the Biihops, who are, in our Bifliop 
State, ifreat Officers, and make up. a Part of our Confti- "l»*^« '«»* 

. . . ^ of the £»£• 

tOXxOti. ///^Conili- 

An A&ion upon the Cafe was brought for difperung a tatioo. 
Paper^ accufing a Gentleman, that he ihould fay. He 
itfiUtfee m Pr^bilitj 9/ the Wars ending with France, //// 
/Ar little Gentleman on the other Side the Water was rejhred 
t§ its Right, Innuendo, the Prince of Wales. 

Holt. C. J. The Innuendo will not make an A'Sion upon "Where tijc 
the Cafe for a Libel good, if the Matter precedent is not JJ^^'j^ 
certain, or importing Scandal, (Jc. to the Damage of the not certain. 
Party, If a Man is in Treaty with a Woman to marry, the innugHdt 
and another tells him, ftie is under a Pre- contra£t, this ^eip.'^^^ 
doth not import a Scandal ; but yet if it is falfe, an adton A£tion wiit 
will lie. ' In Cafe upon a Libel, it is fufficient if the Mat- ««J«^ '^htt 
ter 18 refleding ; as to paint a Man playing at Cudgels with Ihoogb it 
his Wife. The Court were unaninK>us, that this was cer- tcnports no 
tain enough without the Innuendo. Powell allowed the ^"^|:/*** 
Books to be Law, that where the precedent Matter j^_fi.i^^ 
is not certsunf the Innuendo will pot help, i x Afod. 99. innuendo^ 

The Defendant was indided, for that he made, com- Libei fpeit 
pofed and writ a fcandalous Libel, againil one Lambert a ^f^J^J^jJ^ 
Churchwarden and others, wherein were thefe Words, 
Here u three Cockles in this Place (meaning Cuckqlds] we 
now (meaning liiMi/^ them well, he (meaning Lambert) is 
a Nave (meaning Knave) he cheats and rongs (meaning 
wwgs) the County, and is the Cur of a Son of 

Whore, 
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Wbore. The Defendaot demurred to ibis Iiubd- 
menu 

And Mr. Fezakerfy tnovcd for the Defendant to h«fie it 
qiiaihed; becaufe thefe Words are oot ia^Uigible> ^at 
want a Meaning* and therefore ane not injuri^u^ ta the 
Profecutoo nor imti^table. 

Lord Chief Juftice£<i;fmM^: The prefent Lihel ia pkin 
to all Men, and eaiily to be uaderftood, and it yraam kt 
hard tiiat a Court of Jaiftice muft not tmderftaml k k 
fpelt badly, when all the World befides naake no Scrvfik 
to find the Significatton of die Words ; and if Men were 
not to be punifhed tar fpeaking of tfacfe Bom of Worib^ 
-wrhat an innwulation of Scandal woidd be let m upam 

ttS? 

And Mr. JuAioe F^rte/cwe dted the Cafe of the fyeflM 
itgaifift Hurt, where tlie Defendant was fet b the PiMory 
£oT a L^bel which bad only the &rft and laft Letter of 
ikt MaoK ; for the Court ther« fa^d they would make it 
Senk, and here tdie Court gave Jttdgmeot for the King. 
Tririity Term ii Geo. ij2^$. K. B. a Sef. Caf.ig. f. 33. 
^he King y, Edgar, 
t,tw clei^red Thus I hope, fmr Law^ fttod d^red from an In^ii- 
from impu- tation, which wotild be nuch Jk> their Difpamgendent if 
true) vh^ that it is in ^e Power of ciiiKiing People to 
make Libels which don't ^jpofpe within the Rea^ of tfae 
Law* 
^vhat tAw$ In order totatttleLawstothe Naanueof Good« oot onljr 
dctmed' ite Peace and Life* but aUb the Subftanoe and Repo^ , 
(ood. tion of the SubjeA muft jbe guarded md proteS^d b|^ 
them. This is a Pofttion tSiat I believe wdl [^{leadfl^ 
agreed to by all Sorts of Mea. 
^^» *^!l!? Muft it not then appear a nonftmus T!>f&6t in o«r 
dJ^K ^-'*^> **^ there ihoAiUJbe a certain Stile and Metiiod of ^ 
tbey aiio^RT- WrUing» uiiich a malicious Man may ufeatt his Pleafi]iie» 
ui *t«!irS ''^ '^ Jcftroy his Neighbou^'^s ;good Name, widiQut ift^ * 
Ubdiing? ^^^ InconTonience to hiralelf ? Gectaifily no good LaMm '; 
Gooii Lows .ever igavcjSanSionto open Robbery, or<dandefaneTlMrft| 
Mur'*"' ^^ ^^^^ ^^" ^^^*^ Reputations are as dear as their Lfvn& ' 
Robber^ ^ oioft as vxiuafble as their Pcopex^ ; why than ftoula * 
Reputttion any kind of Depredation upon tikem be encooRaged ? Nor - 

« p*o"**f ''* ^ ^^^ ^ '^^^^^ ^^ plunders his Friends Fame JboU*- 
fopcrty. J y^^ ^^^^ InyeSive, than he mho flyly and feoretly cnr 

-oeavours to fieal it by AUegorry Hint, or Surmife. Whom '- 
ever can think that any Indulgenoe (hould be (hewn to. 
the Libeller, who wraps Umfelf up in Myftery and ^Ob* 

fcurity, - 
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fcufitf y miift reafbiii as we find in old Authors the 2>- Latii^mt- 
€€i4tmmians did, who, by a Law for that Purpofc, encou- Lawtowt* 
raged private Thievingi in Favour of Ingenuity ; and counge pri- 
tmreiore will imagine, that we ought to favour allegori- 7^^^ Thiev- 
cal Slander by Way of Encouragement to Wit. ;^„; *^°f ^*: 

But whatever may be the particular Humour of fome genaity. 

Pe6pkf fupport^ by their own feeble Arguments, can caft ^f^^f^ 

BO ReflefiicHi upod our own Laws, fince I think it is reafon- \\^^y^ ^^ 

ably evident, that the Difpenfers of them were always reded by 

direAed by thofe two Maxims in the Learning before !^^ ^^' 



ims. 



I. That every Tbing in Writing, which imported or '-Thtt ere- 
implied, or was generally underftood to import or imply ^^^^^^ *" 
Reproach [ct Scandal, to any Perfon or Perfons whatfoe- which im- 
ver, was a Libel. pofcd Re- 

a. And that the Punifhment of a Libeller was never to J'ubeir** 
be Idlened on Account of the Myftery in his Satyr ; but 1. That the 
alwa/s proportioned to the Mifchicf done, or the Poifon PonJ<i»m«nt 
intended to be conveyed by iu ^\T.nlt 

on Accoaoc 

_ oftheMyf. 

— ' - tery, batal- 

wtyg pro- 
-- portioned to 

Chap. V. the intended 

Mifchief. 

ACTIONS. 

7 an A&ion upon the Cafe for a Libel, the PlaintifF AQion by 
declared that ne had obtained a Patent to be Gunfmitfa <>nc Trader- 






to His Royal Hi^hnefs the Prince of Wales, and that it "^"hef fLf 
having been advertifed in one of the public News-Papers, inferting ta 
called ih^ Craftfman, that he had the Honour of making Ad'^tife. 
far and prefentiog to His Royal Highnefs a Gun of two NewVpiwr 
l^eet fix inches long in the Barrel, which would carry as tohisDirrte. 
fct as Guns of a Foot longer in the Barrel, made by any jjj^'^'l!* 
other Perfon of that Trade ; that it was fo much approved ^,1^ 
of, that the Plaintiff had the Honour of ktiTing His Royal 
H^^efs's Hand ; and that the Defendant falfely and ma- 
liaouily, and with an Intent to fcandalize the Plaintiff in 
his Art and Profeflion, did 4th January 1741, in the faid 
public , Paper publifli and advertife of the Plaintiff, con** 
ceming hb faid Art and Profeffion, inter alia to this Pur« 
pofe : '* Whereas there was an Account lately in the 
Graftfman^ tjS Mr. John Harman Gunfmith, his making 
Guns of two Feet hx Inches in Barrel, to exceed any 

made 
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made bf Othm cf a Foot kagcr (viA whom it is fop- 
pofad kit b io Fee) ; tlas b to adittt aD Geattemen to be 
caoMNBy dielW GnafiaitlijHit dariag to eagige with any 
other Artift ia Tovb, mor cwtm dU he mike anj E^ieii- 
neat, hot cNit of a Lcather-Gva) as aoj Ccihiiun may 
be ioibnned at die Gn^/ Gasr ia Lm^^Airt^ being the 
eefendam^ Sho|H by wUdi die inuritf kft feferal CnC 
toniefs to Ins Dama^ After not giAy pleaded, there 
was a Verdift for Plaintiff^ and 50JL Damages. 

It was mored in Arreft of Judgment^ dat the Adver- 

tifement in the News-Paper was 00 Libel, and that if one 

TradeGnan will pretend to bea greater Aitift than Others, 

it b lawfol for them to fopport their CrcA in the fame 

Way ; and the Coort hdd, that thongh the Defendant or 

any other of the Trade, n^fat coontcr-advcrtife what was 

pablfflicdof the Plaintiff, we. that he cooU do more than 

any other Man of"the Trade» yet that that flioold have been 

done widioot any general ReflcCtioosoo him in the Way of 

bb Bofinefs ; that the Defendant hadi not cootuned lum* 

idf within thefe Bounds, for that the Adrice to «ff Gra/Zr- 

mem U he camiints^ was a Refle£don on hb Honefty* as if 

he would deceive the World by a fictions Advertifement, 

and had a plain Tendency to diicoorage People fSrom deal- 

if^ with him ; and the Allegation that he would not en* j 

gage with any other Artift in Town was fetting him below 

the Reft of his Trade, and callii^ him a Bungler in gene« 

rat Terms, and not relative to the precedent Matter ; it 

was charging the Plaintiff with being the laft of his Trade, 

for the Words, n$t daring t§ et^age, ice. ffaind independent j 

of the Words next following, viz. nor did he ever make tke 

fatd Experiment^ &c. fo tli^t he is charged generally with 

the Want of Skill ; that the Words except eut tf a Leather 

Gun, was charging him with a Lie, the Word Gun being 

vulgarly ufedjor a Lie, and Gunner for a Uar ; and that 

therefore the Words were libellous: The Plaintiff had 

Judgment, the Court being of Opinion that it tended to 

difcredit him in his Buiinefs. Eafter Term 4 Gee. 2. 1 731. 

2 Stra. 888, 899. Barnard. K. B. 289, 438. FitzgiA. 

121. pi 6. 253. p/. 2. 3 Bac. Ahr. 491, 492. 4 Bac. 

Abr. 494, Harmon v. Delanj. 

ACk\on for ft In an AQion for a Libel publiihed in ** The Po/f Boy^^ 

•^'poft Boy * 7*^^^ 3^'^* ^73'» ^^^ Declaration fet forth the Advertife- 
toiMrn\nI% tpcnt to the following Effcft. A Warremt of Felony having 
Chir«eof teen ijfued nit agmnjl JohnLofield of fuch a Parijb^ this is 
ft Felooy. ^^ ^y^^ Notice^ that whoever • fbedl apprehend him^ JhaU 
recehe a Reward of lol. by me &^kcroft. Motion 

ia 
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in Arreft of Judgment, for that as the Declaratton 
was laid the Plaintiff could not recover. It was not laid, 
that the Words were fpoken any ways relating to the 
Plaintiff, nor one Innuendo to ihew, that they any ways 
concerned Jiim, and thatjthis was neceffary, Cro. Jac. 126. 
wias cited : That the Declaration could not be maintained, 
becaufe it is no where laid in it, that the Plaintiff had not 
fuch a warrant iffued out againft him. That the Words pro 
Procuration^ in Poculis were bad, notwithftanding the ^/i- 
gUce^ picking a pocket, and for this purpofe was cited 
zKeb.Rep. 154. Teh. 6^. It was urged farther, that 
the A£don was againft three jointly, whereas the Adions 
€ught to have been feveral. 

It was anfwercd by the other Side, that If the Word 
hicuBs be rejcfted, it will ftand thus : Pro Procuration^^ 
Jnglice, picking his Pockets, or rejeS the Anglice^ and 
then it will be u>r picking out of Cups, and either Way it 
will be good ; that the Exception taken on Account of its 
not being laid in ^ the Declaration, that the Words were 
related of the Plaintiff, muft be fatal. But dill, there 
Would be enough upon the Record, to entitle the Plaintiff.^ 
to his Judgment. There were feveral Counts in the De- 
claration, in three of which the Words are laid over va- 
rious Ways» and then the Declaration charges, that the 
Defendant wilfully and malicioufly intending to charge 
the-Plaintiff with Felony on fuch a Day and Year, Cri- 
sis Fehma ei impofmt^ and poftea eodem Die i^ Anno the De- 
fendant took |up the Plaintiff and carried him before my 
Lord Mayor, charged him there with the Felony, and my 
Lord Mayor difcharged him. The Jury upon this have 
given a Verdid for the Plaintiff, as to the laft Counts, 
tnd acquitted the Defendant as to the others ; fo that, the 
fingle Queftion to be offered to the C^ourt, is, whether, 
betides the three Counts for the Words, there are not two 
other Counts ? And if fo, the Plaintiff will be well inti- 
tled to his Judgment. As to that, the Words Crimen jF>- 
iim^f ei impojuit made one Count, and the Words et 
t^fifa, W^t .made, the other. The Words et poflea, £s?r. 
contain a Charge of itfelf, which will well fupport an 
ASion; and therefore that niay well be confidered as one 
Count intirely independent of the former. However upon 
looking upon the Pojtea it appeared, that the Jury had ex-* 
prefly found the Defendant guilty as to one of the Counts- 
for the Words ; and therefore the Judgment ihould be ar- 
teftcd, which was accordingly ^ne. Eafier Term 5 Geo. 
2. 1732. 2 Barnard. K. B. 40, 1 24. 2 Stra. 934* ^ ^^'• 
M3. ^/. 168. Lofeldv. Bankcroft.. 

Chap, 
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Chap. VI. 
JUSTIFICATION. 

Kowrtttcii TT feeros now fettledf that no Scandal in writing, is any 

Jj2J^*J tn A "^!^^ juftifiablc in a civil A3ion brought by the Party to 

Aaiofi. vindicate the Injury dc^ him^ than in an Indidment or 

Information at the Suit 6f the Crown ; for though in Ac- 

forWoc^ tions for Words, the Law through Compafliony admits the 

their being Truth of the Charge to be pleaded as a Juftification, yet 

Jj?* ™«T ^ this Tendernefs of the Law is not to be extended to writ- 

Jiiftific^tt ^^" Scandal, in which the Author a£ts with more Cool- 

•II. nefs and Deliberation, gives the Scandal a more durable 

Stamp, and propagates it wider and iRirther ; whereas ia 

Words^ Men often in an Heat and PMTion fay 

which they are afterwards afliamed of, an^ho* ^^^]F. 

to a& with Deliberation, yet the Scandal fooner di< 

and is forgotten ; and therefore from the greater D< 

of Mifchief and Malice attending the one than the othiHt] 

the Law allows the Party to juftify inan ASion for Words, 

though not for written (j) Scandal ; from whence it follows, 

befhe "'^ ^^^ ^^ ^^'y Favour Truth affords in fuch a Cafe is^ that 

M\t\l7t\on ^' <^^y ^^ ihewn in Mitigation of Damages in an Adion^ 

of Dima- and of the Fine upon an Indi&ment or an Information. 

jes or of Agreed by the Court in an A&ion upon the Cafe for pub- 

liihing a Libel on Mr. Branky Recorder of IVarwUk^ 

Michaelmas *Vtvm 8 Geo, a. 1735. ^•^* ^Bac. Abr. 495* 

/^Bac. Abr. 516. Stra.j^^. The Kings, Raberts. 

Truth in It feems alfo to be clearly agreed, that in an Indidmenll 

p"oficwion ^^ criminal Profeculion for a Libel, the Party cannot 

for* Libel juftifythat the Contents thereof are (J) true, or the Perfon 

not juftifit- upon whom it was made bad a bad Reputation ; fince the 

^ greater Appearance there is of Truth in any malicious 

Invedive, fomuch the more provoking it is ; for, .as my 

Lord Coh obferves, in a fettled State of Government the 

Party grFeved ought to con^lain for every Injury done him, 

in the ordinary Courfe of Juftice, and not by any Means 

to revenge himfelf by the odious Courfe of LibelHng, or 

othcrwife. 3 Bac, Abr, 495. Hawk* PL Cr. ^194. 5. 1* 

Chap. 73. Sefl. 6. 

{a) My Lord Ch. Tuft. !/«// was of % difffrent Opmion. 1 1 Af»/. 99. pL «. 
(») It wai r»id by Sir Rdtomri Ctie^ tbat a Libel might be iuftiiied, if %U 
Cooie&if of it wer« troe ^ but. dtfiicd if H^rU lUb, 9l$3. 

Chap* 
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Chap. VIL 
Proceedings in a Court of J U S T I C E. 

IT feems to be clearly agreed, that no Proceedings in a No Pro- 
regular Courfe of Juftice will make the Complaint a- ceedings in t 
mount to a Libel ; for it would be a great Difcouragement ^uJJJce^^^ 
to Suitors tofubjeft them to public Profecutions, in refpeS Libel. ' * 
of their Applications to a Court of juftice ; and the chief 
Intention of the Law in prohibiting Perfons to revenge 
themfelves by Ltbelsy or any other private Manner, is to 
reflrain them from endeavouring to make themfelves their 
own Judges, and to oblige them to refer the Decifion of 
their Grievances to thofe whom the Law has appointed 
to determine them 3 Bae. Mr. 494. 

The printing a Charge of Extortion in his Office, againft printing t 
the Vicar General of theBiftiopof L. and delivering it to charge, ud 
fevera) Members of the Committee of Parliament, for ***'J![*^*?|^*' 
the Examination of Grievances, is juftifiable ; but if he JJ ParTit- * 
had delivered it to others, it had been otherwife; and the mem jaftifi- 
printing them, which is a publiihing of them to the Prin- *^**' 
ten» and Compofers, is not fo great a Publication, as to 
have fo many Copies tranfcribed by feveral Clerks. Trinity 
Term 20 Car. 2. 1668. K, B. Lake v. King, 

The Matter being again at the Bar, Keeling and Moreton 
inclined, that the printing was not juftiBable, and tbj«t thejaf^ifiabie. 
Committee ought not to be informed by printine, or Copies, Parliameoc 
but viva Voce, Lev. 241. But after in Mich. Term follow- ftiouidhtve 
ing. Judgment was given for the Defendant. Lev. 2j^i.^^l^^^^' 
S. C. Mod. 58. S. C. but no Judgment. Sid. (a) 414. But /^«rr, not by 
adjournatur. Saund. 131. S.C. and there 133. reports, that P*»°?'"S» or 
after this Cafe had depended 12 Terms, Judgment was °^*"' 
given for the Defendant by Hale Ch. J. Twifden and Rainf- 
ford upon this Point, viz. that it was the Order and Courle court to 
of Proceedings in Parliament, to print and deliver Copies, take judicial 
lie. of which they ought to take judicial Notice. 3. Bac. Mrliamci- 
Mr. 498. S. C. cited Hawk. PL Cr. 194. Chap. 73. Sefl. ury ¥x^' 
18. and fays it feems to be holden by fome. That no want ceeding«. 
of Jurifdiaion in the Court, to which fuch a Complaint J^JJ-Si^ 

in Court will 
make it a 
(«) This Book fayt, that by the better Opinion a Perfon cannot jodify the Libel. 

priotiog tny Papers, which import a Crime in another, to inftru^ Counfel, 

tfr. bmt it will be t Libel. Sid. 414. //. 15. 

C (hall 
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fhall be exhibited, will make it a Libel; becaufe the Mif- 
If Profecu- take of the Court is not imputable to the Party, but to his 
tion ftlfe, Counfel. But if it fhall manifeftly appear, that a profe- 
cution is intire falfe, malicious and groundlefs, and com- 
menced, not a with a Defign to go through with it, but 
only to expofe the Defendant's Chara6^er, under the Shew 
of a legal Proceeding, Serjeant Hawkins fays, he cannot 
fee any reafon why fuch a mockery of public Juftice fhould 
not rather aggravate the Offence, than make it ceafe to 
Soch Scan, be one, and make fuch Scandal a good Ground for an In- 
Ground^for ^^^^"^^"^ ^^ ^^^ Suit of the King, as it makes the Malice 
Indiamcnt of their Proceeding a good Foundation of an A6lion on the 
and Aaion, Cafe at the Suit of the Pa-ty, whether the Court had a 
Jurifdi6lion, of the Caufe or not. Hawk, PL Cr. 194, 
Grand Jury's ^95. Chap, 73. Se^, 8. But it feems that no Prefentment 
■prefcntment by a Grand Jury can amount to a Libel ; becaufe it would 
no Libel. [jg Qf jj^g utmofl ill Confequence any way to difcourage 
them from making their Inquiries with that Freedom, 
which is neceffary for the public Good, by making them 
liable to Profecutions on account of fuch Inquiries. Hawk. 
PL Cr, Abr. 224. Chap, 73. Seff, 7. but in the Book at 
Large it is Se^. 8. 3 Bac, Abr, 495. 
Difficult to Tht above Cafe of Lake v. King is reported by fo many, 
learn the and fo differently, that it is with Difficulty we learn, that 
Adjud:ca- j^ ^^s adjudged for the Defendant, and that the Publica- 
V. iT/w/ *tion of the Petition was held lawful ; but it imports us little 
Law of u of to know the Law of it, becaufe one may venture to fay 
no great it will never come into Pra^ice again. The Reader will 
mportance. 1^^ j^ in examining the feveral Reports of this Cafe, that 
JurifdlctJon the Jurifdi^ion of the Hoiife of Commons was called fome- 
ofihc/ftfif/tf what in Queftion, and Arguments were made in Favour of 
''L\\IaZ''' ^^^ Plaintiff, from the Complaint being made to a Court 
Queftion. that had not Power to redrefs it. But a flop has been put 
to all fuch Proceedings for the future, by the interpofition 
AH Petitions °f the Commons : They refolved that all Petitions to them 
to the Com- Were lawful, or at leaft only punifhable by themfelves, by " 
mons lawful, ^y^^ Vote of the 9th of February, 8. W, 3. in the Cafe of 
Cafe of Kemp v. Gee^ in which Gee is voted guilty of a Breach of 
Ktmpv, Privilege, in fuing Kemp and others for a Libel, which 
^''' fuppofed Libel was. contained in a Petition by. them pre- 

fented to the Hdufe for Redrefs of Grievances. See Lord 
Ch. Jufl. HoWs excellent Argument in the famous Cafe of 
jfjhhy ▼. -Afiby v. White^ it is verbatim in that Judge's Life lately 
Tybite,' publifhed, FoL 72 to S8. 

Chap. 
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Chap. VIII. 
DISPOSAL of LIBELS. 

IF one finds a Libel againft a private Man, he may Libel tgtinft 
either burn it, or deliver it to a Magiftrate 'itnmedhte^^J^''^^^ ^ 
ly ; but if it concerns a Magiftrate, or other public Per- burnt™ r^de* 
fon, he ought immediately to deliver it to a Magiftrate, I'vcrcd to « 
that the Author may be found out. 15 Fin. Mr. 88.^*8^^*^*- 
/>/. 3. 3 Bac. Mr, 497. 

But it has been fince faid, that the not delivering it to 
a Magiftrate was only punilhable In the Star-Chamber^ and 
that the bare having a Libel in one's Poffeflion was no of- 
fence. Vent. 31. But by latter Refolutions, it is faid to The btrc 
be Evidence of his being Auihor or Publiflier, for though Pofl^fffion of 
he never publifties it, yet his having it i" Readinefs forJjj^'jJ'^g'Q^* 
that Purpofe, if any Occafion fliould happen, is highly being the 
criminal, and tho' he might defign to keep it private, yet^"^^®'' **«" 
after his Death it might fall into fuch Hands as might be ^''''^*^''- 
injurious to the Government, and therefore Men ought not 
to be allowed to have fuch evil inftruments in their keep- 
ing, ^c. Trinity Term 9 JViL W Mar. 16-98. K. B. Carth. 
409, 410. 12 Mod. 220. Lord Raym, 417, The King v. 
Bear, r~ 
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AUTHOR. 

IT has been already obferved, that a Libel may be ex- Libeller 
preffed not only by Printing or Writing, but alfo by ™°/|j^^^^^*;|; 
Signs or Pi6lures ; but it feems that fome of thofe Waystriver Pro- 
are effentially neceffary ; and it is laid down in Ljw^'s^urer, or 
Cafe, 9 Co. 59. Mo, 813. pi, iioo. that every Perfon ^"^**"*^'- 
conviaed of a Libel muft be the Contriver, Procurer, or 
Publiflier thereof. 3 Bac, Abr, 496. 

It hath been ftrongly urged, that he who writes a Libel, 
diSatcd by another, is not guilty of the compofing and 
making thereof, becaufe it appears that another is the Au- 
thor or Contriver ; but herein the Court held, that the 
writing being the effential Part of a Libel, the reducing it 
into writing, in the firft Inftancc, was a making, and diffcr- 

C2 ed 
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cd from a tranfcribing ; and according to the Report of 
this Cafe, in 5 Mod, 163 to 167. it was held, that if one 
If one die- (a) didates and another writes, both are guilty of mak- 
titc«»nd tn- ing it^ for hg {hews his approbation of what he writes. So 
rubcTboth if one repeats, another writes a Libel, and a third approves 
trc guilty of what is written, they are all Makers of it, as all who 
making it. concur and affent to the doing of an unlawful A£t are guil- 
Mardcringt ty. See Ld- Ra)m^ 418. and murdering a Man's Reputa- 
Man's Re- tion by a Libel, may be compared to murdering a Man's 
puiation Perfon, in which all who are prefent and encourage the 
mmdering^ Aft are guilty, though the wound was given by one only, 
his Perfon. Hilary Term 7 Wil. 3. 1701. K, B. ^Mod, 167. Comb. 

359. TAe King V. Pain, 
When a Li- It is faid by Holt Ch, J. that when a Libel appears un- 
bcl appears Jer a Man's Hand-writing, and no other Author is known, 
Man's Hand ^^ IS. taken in the Manner, and it turns the Proof upon 
writing, he him ; and if he cannot produce the Compofer, it is hard 

fhc*Manner. ^° ^"^ ^^^' ^^ *^ "°^ *^^ ^^^^ MvLti. Ld, Raym, 41 7. 
' 2 Salk, 419. 12 Mod, 220, 221. 

Finding » And it is faid to have been refolved by the Court, that in 
wr^"in|"a '^ Libels making is the genus^ compofing or contriving is one 
Libel only, Spccics, writing a fecond Species, and procuring it to be 
is finding written a third Species : And finding a Man guilty of writ- 
of"Jnf"spe^. ing only, is finding him guilty of one Species of (b) mak- 
cies of ma- ing. 2 Salk, 419. Lord /^ /ay w. 418. iz Mod, 220* 
ri"^k . But yet in fome Cafes, the writing of a Libel may be 

draws 7n° ^ lawful or innocent A6t, as by the Clerk that draws the 
diament^ Indidment, or by a Student or Reporter, who takes Notes 
Student or ^f j^^ becaufe it is not done ad Infatntam of the Party ; but 
who^takes abftraSedly confidered, the writing a Copy of a Libel is 
Notes, law- writing a Libel, becauf? fuch Copy contains all Things 
o"* Libels" "^^^ffary ^° ^^^ Conftitution of a Libel, viz, the fcanda- 
Copying *t lous Matter, and the Writing; and it has the fame per- 
Lihcl is nicious Confequence, for it perpetuates the Memory of the 
writing It. Thing, and fome Time or other comes to be publiihed. 

Lord Raym, 416, 417. 2 Salk* 418. 12 Mod. 220. 

Comb. 359. 

{a) But in Carth. 4c5. it is faid, that he who di£(ated cannot be indif^ed 
for this Libel, becaufe he did not write it, and that therefore if the Writer 
could not, the Clime would go unpuniHied. 

(b) Mr. Jullice /fflirijffaid, if A, invents the Matter, B. makes Rhime 
of it, and C. writes it, every one, in connmon Undci Handing, may be diftia- 
guiihed by fome fpecial Term, as A. the Inventor, B, the Poet, C the 
Writer, though the Law denominates them all Makers. Lord Raym, 418. 

The 
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The moft material Point fettled by thefe two Cafes, is, ^^|f*',^[^* 
that Writing being the Effence of a Libel, the Perfon J *f j^ *„I 
who appears to have once written a Libel (hall be confider- lcf« Author 
ed as the Maker of it, if no other be produced as the Au- pi^^^**"*?**- 
thor. Lord Chief Juftice Holt held, that whoever had a The bare 
Libel found upon him, was to (land in the Place of, and Poffeffion of 
be confidered as the Maker, until he produced another ; J^^*^ ^-^ 
for if he was not the Maker, he ought to have difpofed of minal. 
the Libel as the Law direds, and the Omiflionof his Du- 
ty (hall be taken for a Prefumption of his Guilt. 

The writing againft the known Laws is held to be cri- Writing *- 
minal, ^Read. Stat, Law 155. for the Laws are the only |^'°^ 'l^*.^ 
Means to preferve the Peace and Order of every Go- ^1, 
vernment, and therefore whatever expofes them, prevents 
the Peace and Order of the Government to be kept. Bar» 
nard. K. B. 163. Fitzgib, 65. Fentr. 293. 3 Keb. Rep, 
607. pi. 53. 2 Rol, Abr, ^9,pl. 2. 



Chap. X. 
PUBLICATION. 

TH E reading of a Libel in the Prefence of another, Reading t 
without knowing it before to be a Libel, , or the j^'^^^^jn- ^^ 
Laughing at a Libel read by another, or the faying that it, ^ftff. no 
fuch a Libel is made of J, S, whether fpoken with or P«»blicaiion. 
without Malice, amounts not to a Publication of it. 3 Bac. 
Mr. 497. 

Alfo it is held, that he who repeats Part of a Libel in Rcpegting a 
Merriment, without any Malice or Purpofe of Defamati- Libel in 
on, is noway punifliable. Mo, 627. But Serjeant fliiw- Merriment 
kins fays, that the Reafonablenefs of this Opinion may nrfhabfe^^."* 
juftly be queftioned, for that Jefts of this Kind are not to but of this 
be endured, and the Injury to the Reputation of the f*ar- ^^'"'f" 
ty grieved, is no way leffened by the Merriment of him makei** 
who makes fo light of it. Hawk, Pl.Cr, 196. CAap, 73. Doubi. 
Se^, 14. 

But it feems to be agreed, if he who hath either read a Lcn^jng ^^ 
Libel himfelf, or hath heard it read by another, do after- (hewing a 
wards malicioufly read or repeat any Part of it in the Pre- ^'•'*^* '^ * 
fence of others, or lend or (hew it to another, he is guilty 
of an unlawful Publication of it. 3 Bac.Abr. 497. 

Writing 
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Copying % Writif^ the Copy of a Libel is not a Publication there- 
PobUcsuoa ^f V fo fald by HoU Ch, Juft. and that writing the original 
of it. Libel itfelf is the fame ; and if a Publication of it has 

. p been proved, it is Evidence that the Publication was by 
p/ol"a u- ^*™ ^^^ ^^ 1' *^ ^^ Cuftody. 12 A&^. 22a Lord 
bcl without Raym. 416. 2 ^tf/i. 418. 

ofit''"^. '^•^^ finding two or three Copies of a Libel in a Per- 
livcrfngit^no^'^'* Chamber, without difcourfing of it, or delivering of 
Poblication. it out, is no Publication. 12 rin, ABr. z2S.pL i. 
fo*^of \ ^^ ^^^ ^^" ^^^^^ adjudged, that the expofing a Copy of 
foindaloDs ^ Letter fent to another perfon, which contains fcaidalous 
Letter, is Matter, is publifhing a Libel ; but I don't remember to 
Kbei?*"*^ * have read, that the Receiver of a Letter is reftrained 
Thoogh the from publiihing or (hewing it, if it be direded to him ; 
Receiver of tho^ feveral CircumAances and Accidents may happen 
reftrtioed ^® make fuch (hewing and publi(hing very fcandalous to 
from (hew- the Writer, and then it would feem that he might have an 
^g »^ 7«t ASion, if he could lay it to his Damage, ^^re de hoc, 
wh«hcr nn. See Chap, 2. 
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L-bd r o MT^ R I N T I N G a Libel is publi(hing it, . 
Wiihingiu"' * ^'^^- ^^'^ ^55- ^"^ ^^ ^ ^^^^ is not able 



4 ReaJ, 
to give 
Account how he came by it, it makes him the Printer, 
Delivery bj 2tod of confequence the Publilher. So the Delivery by a 
Pi inter to Printer to S. is a Publication by the Printer, and the 
PobHoftfon* R^c^iv^r ^5 ^" ASor in that Publication, if he does not 
If a Libel be forthwith carry it to a Magiftraie : If a libellous Paper be 
found in a found in a Man's Cuftody, (as upon a Shelf in one's Houfe. 
K^^o/'in ^^ Shop, which was S's Cafe) it (hall be thought he 
My ooe*s printed it, unlefs he can give a good Account how he 
Houfe or CO- came by it, to excufe himfelf. By Parker Ch. Juft, 
mA ^^^^^^y Vacation 3 Geo. 1717, ^t Guildhall Sittings^, fi, 

deemed the 
Printer, Qn> 

Jcfs good (a) But it hath been held, that the bare printing of a Petition to t Corn- 

Proof to the nnittee of Parliament, (v^hich would be a Libel againfl the Party complain- 
cojur^jr. ed of, if it were made for any other Purpofe than as a Complaint in a 
Conrie of Juftice,) and delivering Copies thereof to the Members of the 
Committee, fhall not be looked upon as the Publication of a Libel, in aa 
mach as ic is jnllified by the Order ahd Courfe of Proceedings in Parlia* 
incnt, whereof the |Cing*s-Cpui(s will uk^ judicial Notice. 3 B0C* Ahr, 498, 
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12 Vin.Abr, 229. ph 5. The King v. Straban. 

To which is added, that S. was a Bookfeller, and it 

could not be fuppofed but he had thefe Papers by Way of 

Trade j too foreign to fuppofe any one left them in his 

Shop. And whereas another Libel was found in his Pocket, 

it could not be fuppofed but that it was conceakd there for 

a private Sale, no one taking upon him to fell fuch Things 

in public, and S. being informed againft for publiftiing 

thefe Libels, he was found Guilty. Uid. 

If a Printer compofe a Libel againft a private Perfon Printing t 
not in Authority, he may be indiCked and punifhed for ^^^idf^^jf* 
it ; and fo he may who prints a Libel againft a Magiftrate, Words re- 
much more one who does it againft the King and State, fleaing on 
Nor can the Defendant excufe himfelf by faying they J^enP°^w°a 
were dying Speeches, or the Words of dying Men ; for private Per- 
if a Man would be as wicked at his Death as he had been ^^^* crinii- 
in his Life, and juftify his Villainy, he who publifties it °* ' 
is punifliable : As where a Highwayman (hall at the Gal- 
lows arraign the Juftice of the Law, and of the Judges 
who condemned him, he who publifties this fliall not go un- 
punifhed. 4 Read. Stat, Law 1 54. 

No (a) Excufe for the printing or publiftiing a Libel, Ko Excofe 
to fay he did it in the Way of Trade, without Malice to fty it wis 
or ill Defiffn againft the Government, or to maintain his J^'* T^?*** 

V •! * f-r?i • r • 1 11 /• 1 rt I .to print 

family. A Thief might as well lay, he ftole to mam- Books. 
tain his Wife and Children. Stat, Tri. 982. 

Refolved by all the Judges, that where Perfons write, Pamphlets 
print, or fell any Pamphlet, fcandalizing the Public, or pri- ^*^^^!^*L** 
vate Perfons, fuch Books might be feized, and the Per- Authors and 
fons puniflied by Law ; and that all Perfons expofing Pubijfhers 
Books to Sale reflefting on the Government, might be P"'^'^«<1- 
puniflied ; and farther, that all Writers of News, tho* Writers of 
not fcandalous, feditious, or refleSing on the Government, faife News 
if they wrote falfe News, were indiSable and punifliable. P^'»>^«Wc 
j^Read. Stat. Law, 154. 

1 his was an Information, tried before the Chief Juf- whtt (hsH 
tice Raymond, at the Sittings in Londoriy which charged the bcfaid to be 
Defendant with printing and publiftiing an infamous Libel * ^*^^** 

{a J. Bat ftill, where a Man appears to be well afFe£^ed to the Govern- 
mcDt, and that it was i^ ipere Overfight, he is feldom dealt with rigorouflv ; 
efpecially if he declares who was his Author. Sec Dodor MiddUtens 

called 
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^Mift'8 called " Mift's Weekly Journal;' wherein the King's 
Juiniai:' Title to the Crown was openly (truck at, his Legitima-^ 
vrherein the cy Called in queftion, and the Perfons of feveral of the 
^*"?'"Title Royal Family fcandaloufly traduced under borrowed Names; 
and ^hisTe- ^7 reprefenting King George the Ftrfiy under the Name 
gitimicy of Merewits, the late King under that of Efreff, the 
•^Tf ^ft-"* Qijc^^ under that of Sultana ; and at the fame time draw- 
Ko>uiFtmN *"? ^ beautiful CharaSer of the Pretender in the Name 
ly traduced of the youn^ Sopiiy and fetting forth the Tyranny and 
under bor- Subjeftion all Englijbmen lay under, by reprefenting us 
Names. under the Name of the Perjians. The Charge againft the 
Beauiiful Defendant was for malicioufly and traiteroufly printing of 
Ouraftcrof Q^g of thefe Papers in particular ; but the Evidence pro- 
der. duced was, that he afted merely as a Servant to the Prin- 

Subjeaion ter, and' his Bufmefs was only to clap down the Prefs ; 
men,^ and few or no Circumftances were oflFered of his know- 
Defendant ing the import of the Paper, oi being confcious of doing 
charged as any thing illegal. Upon which Serjeant Hawkins took 
EvUle^nce ^^° Exceptions in his Argument for the Defendant ; one, 
that heaa. that this Paper ought by no means to be thought a Libel 
ed as Set- upon the Royal Family ; becaufe the Charafiters that are 
p!inte^ ^ ^ ^cre drawn> are by no means agreeable to the Perfons fup- 
i^'hofe bufi- pofed to be represented ; but if any thing relating to them, 
"r^* d " '° intirely oppofite to what each are known to deferve : The 
the printing Other that the Evidence againft Defendant by no means 
Pier*. comes up to the Charge ; for the Faffc is charged to be 

tTonsfakeiT ^^^^"^^^ ^^^^ * malicious and traiterous Defign, whereas 
ift, no Libel nothing comes out upon the proof, but that it waS done 
upon the through ignorance, and in Obedience to his Matter's Au- 
Royal Ft- thority. But the Attorney {a) General anfwered to the 
»d. That firft of thefe ObjeQions, that it lies upon the Counfel for 
iheEvidence the King only to (hew, that this ConftruSion, which they 
Jjf^^'JJJ^^'have put upon the Paper, is fuch, as the Generality of 
Charge. Readers muft take it in, according to the obvious and 
itt objcai- natural Senfe of it ; and if upon the hearing of the pa- 

GwcrirAc- P^"" ""f^^ ^^^ I"''y ^^^ ^f ^^^^ Opinion, they are bound 
cepiaiion of in their Confcicnces to find the Defendant guilty. And 
words. to the other, the Solicitor (b) General obferved, that if 
Mfwcr"^!^" they cculd have given Evidence of exprefs Malice, this 
Treafon. Fad would have been Treafon within the Statute of 6 Ann. 
c, 7. but as it is, the Charge is only for printing and pub- 

• 

(a) Sir Thlltp Torke, afterwards Lord Chief Juftice of K, B. Lord Chan, 
•ellor, and Eai I of Hardvftcke^ Barons, &c. at End of Bunb\ H^bitta, 
Lift. 167. %L9rdRoym, 13^1. Stra. 578. fVhit, Lift. 139. % Stra, 
953. IVbilw, Lip. 13$. a S/ra. 1071. % KfL 134. AnJr, i. ^/i. 
Befi, f. 4 Cff/. reer. £tig,iBi. 

(b) Sir CUment IVeetrg, % Ijord Raym, 1331. Stra. 578. iVbitw, Lift, 
16. barons, &€, at the £od of BiiMb\ < 

lifhing 
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lifhing a feditious Libel, and confequcntly the Circum- 
ftancei of Malice are entirely immaterial. The Chief 
Juftice accordingly agreed the Law to be fo; and the Ju- 
ry found the Defendant guilty. Hillary Term 2 Geo, 2. 
1729. Barnard. K. B. 304. The King v. Clerk. 

This was an Information of the fame Sort with the ^g*'"^ . 
former. The Evidence againft the Defendant was, that j„ inforat- 
there were two Servants of Mr. Mijl., whofe Bufinefs ittionfor* 
was to put the Letters in order for Readinefs to print them J-'*^* ™*y 
off, that the Defendant was one of them, and that this * '^"^ ^ 
Work was called compoTing for the Prefs ; the Defendant Compofiior 
and the other accordingly compofed together the printing ®f'***P^*^ 
of this Piece of Perjian Hiftory, and one took one Co- 
lumn of it downwards, and the other, the other of it. 
Upon this Evidence Serjeant Hawkins objedled, that what- ObjeaioiM. 
ever Interpretation the whole of this Paper might receive 
taken together, yet taken feparately according to the 
Shares, which thefe two Perfons had in it, the Part which 
the Defendant compofed, could by no means receive fuch 
a G)n(lru3ion, and therefore he neceffarily muft be ac- 
quitted. Mr. Kettleby too took another Objeftion, that 
the Defendant was charged quod Ldbellum imprejpt ^ pub- chirge not 
licavit y imprimi (Sf publican caufavit^ whereas by the Evi- fupponcd b/ 
dencc on the Part of the Crown it appeared, that the ^^^ ^^*' 
Compofing was only previoufly neceffary to the preffing compofm* 
off, and confequently as the Defendant was only proved to not preffing 
have compofed, he could not be found guilty of preffing **^' 
off, "which according to the general Notion of the Word, 
carried with it the fame Idea as Printing, and therefore he 
laid, the Information had not charged the Defendant with 
a proper FaS. The Counfel for the Defendant obferved No Evl- 
fiirther, that no Evidence was offered of a Publication of p®'?"**^ 
this Libel, and therefore clearly as to that Part he ought to " ' 
be acquitted. And befides, they faid, the Information Twodiftina 
charged two offences in diftinft and feparate Parts of it, S''^*"^*- 
one of printing this particular Libel in hac verba ; the other one info'r- 
of printing a Libel generally ; and therefore as to the laft mttion. 
Ciurge, as no Evidence was given of two Offences, the 
Jury ought at Icaft to acquit the Defendant. To the firft 
Objefiion the (a) Attorney anfwered, that this pretended Objeaions 
Hifiory vtzs a Thing intire, one Part had a Dependence «niwer€d. 
upon the other, and therefore he that is guilty of any one 
Part, muft he guilty of the Whole. To the fecond he Evidence, 
faid, he would agree, that if this was a civil Suit, an Ac- ^^^^j"[^^' 
tion brought againft the Defendant for printing without Au- civil Suit, 

yet fufHcient 
(a) Sir fhiltp Ttrke. See fol. 24. io Notes. in a criminal 

thority, P^ofecution. 
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thority, to the Damage of a particular Pcrfon, the Evidence 
given here would not make the Defendant anfwerable ; for 
he would have appeared to have aSed merely as a Servant ; 
and therefore as he had aflifted in one Branch only of print- 
ing, and not in the Whole> he could not be fubjcfl: to fuch 
an Aftion ; but the prefent Cafe^ he faid, was in a Mat- 
ter of a criminal Nature, where an Acceffary in Part is 
Principal in the Whole ; and therefore as the Defendant 
aflifted in the compofing, which was a Circumftance ef- 
fentially neceffary to there being any printing, he by that 
AQ: evidently made himfelf concerned in the Whole ; be- 
Compofing. fides, he faid too, compofing was taking a Copy of a Li- 
is pubiifh- bei in Types and Figures, and that would make the De- 
"*^* fendant a Publiftier ; for it has often been determined, that 

Copying t the taking of a Copy of a Libel was an Aft of Publication : 
UChrn^^if" ^^^ ^^^^* ^^ ^^^^* S^^^ ^" Anfwertothe third ObjeQion. 
Informati- ^^^ *° ^^^ '^^ ^^ obferved, that laying Informations in this 
ons begun to Way was begun in the Lord Chief Juftice Holth Time, 
be laid as and it was done out of Caution, for fear they ihould not 
finci Lord fticceed in the particular Laying of the FaS. The Chief 
Ch. Jolt. Juftice agreed with the Attorney in all but the AGt of Pub- 
NcU^s lication ; but that was merely a Circumftance of printing; 
Defendtnt ^"^ accordingly direQed the Jury to acquit the Defendant 
acquitted of as to the Publication; but if they believed the Evidence^ 
the Publica- to find him guilty of the Printing, and the Jury did fo. 
fJwJdgtjilty fifl^'^y Term 3 Geo. 2. 1730. Barnard K. B. scj. 7h§ 

•f the print- King v. Knell. 
ing. 



Chap. XIL 
BOOKSELLERS and HAWKERS, 



Bookfellers TT IS faid, that if Bookfellers or Hawkers publifti or fell 
*u^(hrbie" ^ Libels, though they know not the Contents of them, 
though they y^* ^^^Y ^^e puniftiable; the public Peace being to be 
know not more regarded than a j^rivate Intereft. Wood^s Inft. A±<^ 

Ubei they ^^ Information was moved for againft the Defendant, 

leli. for felling and publiftiinga Libelagainft one Chambers ; and 

it was infifted upon, for the Defendant, that fhe was ficfc, 

and that h^r Servant took the Libel into the Shop without 

her Knowledge. 

But 
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But by the Court : This is no excufe, for a Mafter '^*"«'* .^-^l 
Ihall anfwer for his Servant^ and the Law prefumes him hil^crvanu 
to be acquainted with what his fervant does. 

Mr. Juftice Fortefiue faid, that it had been ruled, that Bookfdleri* 
tk finding a Libel on a Hookfeller's Shelf was a Publi- ^^S^".**"^: 

r • i_ 1 T» 1 /- 11 er of a Libel 

cation of rt by the BookieUer. found oa his 

And Lord Chief Juftice Raymond faid, it had been rui- Shelf. 
«d, that where a Mafter living out of Town, and his ^**?*^^*^^'*''** 
Trade is carried on by his Servant, the Mafter ftiall be forTubd 
chargeable with his Servant's publiftiing a Libel in his Ab- ioid in his 
fence. Hilary Term 10 Geo. l^^^. K. B. 2 Sef. Caf. ii^^^^J^^* 
fl. 38. The King v, Dod. '' his Afffiw. 

It feems to be agreed, that not only he who publifti- Hewhopror 
«s a Libel himfelf, but alfo he who procures another to do core* the 
it is guilty of the Publication ; and it is held not to be ma- o"a*UbeL 
tcrial, whether he who difperfes a Libel knew any thing equally 
of the contents or EfFeSs of it, or not, for that nothing &»'''y with 
iWOuId be more eafy than to publifti the moft virulent Pa- o*):*the lS^ 
pers with the greateft Security, if the concealing the himfelf. 
Purport of them from an illiterate Publiftier would make 
Km fafe in difperfing them. 3 B.ac, Ahr, 497. 

And on this Foundation it h|tl\ been conftantly ruled ^ Libel fold 
of late, that the buying of a Book or Paper, containing in s. Pamph* 
libellous Matter, in a Bookfejler's Shop, is fufEcient Evi- '^' s*»«>P by 
dence to charge the Mafter with the Publication, although oflh^e^o^ 
It does not appear, that he knew of any fuch bboks being ner of the 
jQiere, or what the Contents thereof were ; and it will not ^!*°P» ^^ 
\t prefumed that it was brought and fold there by a Stran- on'hVsVcl^ 

ST, but thcMarfer muft, if he fuggefts any thing of count, the 
is kind in Excufe, prove it. So ruled on Evidence atP^"*:'" 
iSuildiall by Raymond Ch, Juft. Hilary Term 2 Geo. 2. thing^ofthit 
1729. 3 Bac. Abr. 497. The King v. Nut, l-ibci, yet 

The Defendant wasindiQed for beingPublilherof a trea- ^^ 'V*br^ 
finable Libel. But the Evidence againft hier was only, that cation. 
flic kept a Pamphlet Shop, and that there the Libel wa^ 
fcld; but no evidence was .offered to prove her knowing of it^ 
Scing bought in or fold out ; nay, ftie proved, that her 
Houfe where flie lived was a Mile from off, the Shop, apd 
that flic had been Bed-ridden there for a long Time ; fo 
that the Prefumption was on the other Hand, that flie 
[ftally knew nothing of it. Upon which, Mr. Kettleby 
Slid, he hoped upon this Evidence that the Defendant 
muft be acquitted ; for tho' indeed the A61 of a Servant 
inay-^harge a Miftrefs in a civil Suit, it was by no means 
lUTpnabl^ it ftiould charge her in a criminal Profecution. 

He 
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He obferved too, that that Rule could certainly not hold in 
all cafes, that all thbfe through whofe Hands a Libel goes, are 
Publiftiers of it,^ if they do not difcover it ; for a Poft-Boy 
that carries a Libel in the common Packet, can certainly 
not be punifhable, as afiifting to the Crime. The Chief 
Juftice faid, that the Cafe of the Poft-Boy was not at pre- 
fent in Queftion, and therefore there was no Occafion 
Mtfter to- to fay any thing to it. But he obferved, that if a Servant 
fwertbie for carries a Libel for his Mafter, he certainly is anfwerable 
vlnt'swry- ^^^ ^hzt he docs, though he cannot fo much as write or 
ng • Libel, read. But however the prcfent Cafe, the Chief Juftice 
Mftfterofa faid, has been exprefsly determined, that the Mafter of 
ftop»nfwer-a Shop is anfwerable for whatever Books are fold there, 
Booktfold However, the Jury thought it a hard Cafe ; and there- 
in it. fore refufed to do any thing elfe, than find the Circum- 
fiances fpecially, that were given in Evidence before thenx 
But the Attorney {a) General faid, that thefe Circum- 
fiances were only Matters proper to induce the Jury to 
find the Defendant guilty of a Publication, and not fuit- 
able to a fpecial VerdiS ; for they are only Evidences of 
a Faft. And therefore he propofed to the Jury, that they 
fiiould give a general VerdiQ:, an,d that the Defendant's 
Counfel ftiould make a Bill of Exceptions to the Direc-^ 
tions the Court gave to find the Defendant Guilty. But 
Mr. KiPtleby faid, that it has been doubted upon thefe 
' Words in Stat, Wefttn. 2. 13 Edw^ i. r. ^i.proponat Billam 
Exceptionisy whether The King is within the Benefit of 
the Aa, it being unworthy of him to propofe a Bill ; but 
at leaft he faid, it was not fo proper a Method as the 
other. But the Court faid, that though this has been 
doubted, yet in Mifdemeanors it has been allowed, and is 
frequent in the Exchequer upon penal Statutes. But how- 
ever the Jury were unwilling to do any thing more, than 
what they had declared before ; and therefore as it was 
fomething of a hard cafe too upon the Defendant, the At* 
torney General confented to withdraw a Juror. Hilary 
Term 2 Geo. 2. 1 729. Barnard. K. B. 306. Fitzgib. 47, 
The King v. Nutt. 

(«] Sir Pifilifi Ttrh. See fol. 14. in Notes 
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Chap. XIII. 
SECRETARY of STATE. 

THE Defendant was a Printer, and was committed in Whether t 
the Vacation by a Secretary of State, and on an Sccreury of 
Habeas Corpus returnable before Chief Juftice Parker i^^f^^*^ 
at his Chambers, he was brought before the Chief commit a 
Juftice, and entered into a Recognizance to appear the ^^'.^"^^ 
firft Day of Term, , oluh? ^c. 

On that Day he appeared in the King^s Benc/i, and 
moved to be difcharged, taking feveral Exceptions to the 
Commitment. 

The Warrant appeared to be, to authorize a Meffenger 
forthwith to make ftrift Search for Derby the Printer, and 
to feixe and fecure him for publiihing and vending a fcan- 
dalous and feditious Libel called " Tie Obfervator N^ 74." 
and to bring him in fafe Cuftody before me to examine the 
Fremifles, and to be farther deah with according to Law. 

Firft Exception was, that for a Libel a Secretary of 
State could not commit ; but the Power of a Secretary of «.** Excep- 
? State to commit for Treafon or Felony, was agreed to, 0° col^mit- 
tad that a Meffenger was a proper Officer ; both Points meat ought 
being adjudged in the Cafe of Tie i^een v. Kendal and ^^.^^^Z^''^* 
R»e. Comb. 343. Holt 144. pi i. 12 Mod. 82. Skin. ^nd^^Cnl, 
596.^/. 9. Lord Raym. 65. Salk. 347. pi. i. 5. -Mod. ^c. 
70.2 Barnard. K.B. 346, 347, 348. 2KeL 162. S. P. be- 
Gftufe it was no Offence on which a Commitment might 
by Law be, till Indi3ment or Prefentment ; that this was 
an Inhibition againft all Bail, and that Commitments were 
Panifhments only after Conviftion, and not before ; and 
without Hearing and without Oath to be feized and fe- 
cored, is hard. That 25 Ed. 3. r. 4. fays, no Man ought 
to be imprifoned but by Prefentment, IndiSment, or by 
Procefs of Law ; and that laftly, the Defendant offered 
the Meffenger 10,000/. Bail (a), but it was refufed, fay- g^^j, ^„of. 
isg he had Orders to bring him in Cuftody. • fered to the' 

Meffenger 
and refufed* 
-{«} Tbc Defendant was committed by a Secretary of Staters Warrant for 
writiiig a feditious Libel, intituled " The North Briton N*. 45," the Court 
of Ctwamn Pleas difcharged him without Bail, he being a Member of Par- 
liameot. W&S.£^€r Term 3 Oet. 3. 1763. C. P. The Kiaj^v, *Jcbn Wilkes^ 
K^virc 

Second 
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•.d Excep- Second Exception ; Here is no particular Offence fet 

no ptrlica- ^"^' ^* *^ ^"^y ^^^^ ^" .general Terms, for a Libel called 
kr Offence '* The Obfervatory N^ 74.*^ In High Treafon, it is no 
is fet otit. Efcape if the Caufe of Commitment do not appear in the 
Warrant. 3 Chr. i. is the Foundation of the Bill of 
Rights ; Minifters of State (hcltered themfelves by urging 
it was per Mandatum Domini Regis \ ^hts falls fliort of 
that, for here is no Colour at all ; the Paper is commen- 
dable, it is a Tranflation of Tacitus^ where he talks Of 
an angry addle-headed Projedor : Mente turbidd is the 
Expreflion. 
3d Exccp. Third Exception-: That the Conclufion is naught, be* 
tion; ifeit caufe here is no Time fixed, when he is to be brought 
the Time is before the Secretary : fo the Time being indefinite, it is % 

inoennite* ^^ . i • t»i r 

Committnent during Plealurc. 

4th Excep- . Fourth Exception : That he is to be brought before 

tion;thtthehim to be examined; fo that a Secretary's Office is to 

be wmpdu* ^^ turned into a Court of Inquifition, where he is lb be 

cd to be ex- compelled to make Confeffion. 

smined. Then the Counfel for the Prifoner oflFered Affidavits, 

but the Court rejefted them. 
Anfwer to ^" Anfwer fo the ObjeSions, it was faid by the (a) At- 
ihc objec- torney and Solicitor (b) General, that if thefe Obje£tions 
tions; prevailed, it woulid make an End of all Warrants of Juf- 
This V^ar'. tices of Peace ; and that this Warrant was not a Commit- 
rtmuot ft ment, but only what was neceffary in order to his being 
mcntT examined ; and that a Juftice might order to have him kept . 
ThereonghtSi reafonable Time to be examined : That by the Ad of 
to be ire*- Spreaders of falfe News, he may be detained till he dif- 
T?ie*for ^^^^''5 tl^e Author ; that a Warrant was only to notify thq 
txtminaii- Crime in general ; nor was there ever any fuch Thing as 
«o- a Time fixed in any Warrant whatever to come before a 

That It IS Magiftrate. It was faid alfo, that he could not now take 
too late to Exception to the Commitment) becaufe he h^dehterediu- 
eicepttothetoa Recognizance to appear; fo that he had acquiefced, 
ment"ifter ^nd had got his Liberty by it ; and it was alfo infifted, that 
entering were he never fo innocent he could not be difcharged the 
[°^o R««og- firft Day of the Term, for that the conftant Praftice of 

the Coiirt was othcrwife ; the true Qjieftion here is only, 

(a) Sir Jamtt Miitague. % R, Raym. 1 261. VTbitvi. Lift. iCf, tftfx* 
wards a Baron, andL. C. Baron of the Excbeqmr. 1 /?. Raym, 1319. 
Bunh. 1 10. Wbitv). Lift. 156, i<f». L. C J. H9l$\ Life, 98. in Notes. 

ib) Robert Eye, fTbitno, Lift. 160. Sum. Hill. O. T. 53$. tfter* 
w4rd« a Judge of the King's Bencb, » R^Raym. 1 309. Whim Lift. 1 44, 
and L, C. Baron of the Exchequer. Sunb, 138. a R. Raym. 1331. fVbitw. 
Lift. 155. L. C. J. C.r, Buub. 197, H^bitw. Lift. 146. 

whether 



nizance. 



Chap.13. secretary of STATE. 3^ 

whether a Secretary of State cannot fend for an OflFendcr Thtt^ * Sc 
to examine him, which furely he may ; fuppofe this were sute mty 
a Libel, is there any other Method in the World to fetch fend for tn 
the Party before him but this ? And as to Bail being of- ^^^^^^^^ '"^ 
fered and refufed, that can be no ObjeSion, becaufe a him. 
Meffengcr cannot tak^ Bail, having no Authority fo to do, a Meffca. 
if it were offered. It is agreed a Secretary of State may f^Jc^B^U 
fend for a Perfon taexamine him for High Treafon, why if aSecreta* 
not for a Mifdemeanor ? The Reafon is the fame. The ry "ty «t. 
Meaning why the Species of Crime is fet forth in the JJjgh Trtt- 
Warrant, is, that it may appear the Juftice and Magil- fon, « ftr- 

tra^as Jurijjiiaion. Offcnw'ict 

Omef }ufl£e Parker: The Defendant cannot be dif- out^ihat" 
charged^ and the Warrant is good and legal. Suppofe Jurifdiaion 
there be an Information to a Juftice of Peace that one ^^Jj^^^^l^^ 
is a Felon, may not he fend a Warrant to have him come ch. juftice. 
before him ? If the Officer muft obey the Warrant, (as The War- 
hc muft) he muft feize him, and muft fecure him only '^*°^'*^^S''- 
for that purpofe, and this is nothing more. To have Extmintti- 
him examined is a Privilege, and for the Benefit of an ^^^^l^^ 
innocent Man ; for perhaps on the Examination he may fendsnt** • 
clear himfeif, vand then he will be difcharged : Nay, in Hencfit. 
the Cafe of Felony, the Juftice of Peace is bound to take 
his Examination. 

But it is faid, there ought to be Time fixed for his Ex- No Time 
aminaiion. This was never done in this World, in any fixed. ***^**^ 
Warrant whatever, nor is it poffible to do it without a ma- 
nifeft Injury to the Party ; for fuppofe, for the Purpofe, if it were, it 
a Fortnight Oiould be limitted, the Party then muft be [jj'^^^p^^J^'"' 
in Cuftody all that Time, and perhaps he mi^ht be dif- jjce of the 
charged the very firft Day, and certainly would, if he Defendant. 
did appear and was found innocent. The Law has al- 
ready fixed a Time ; for by Law the Officer is bound 
to carry him immediately before the Magiftrate: If he 
delays any Time, it is againft the Duty of his Office. 

As to fet ting forth I he Crime in the Warrant, that is The Species 
well enough; for the Warrant is to fet forth the particu- ^^ in^he""* 
lar Species 6f Crime, but not the particular Fa6ts of that Warrant. 
Crime ; as in a Warrant for Felony, you need not fet out 
in the Warrant the particular Goods ftolen. In the Cafe 
of The i^ueen v. Kendal and Roe^ the Prifoner was not 
difcharged, tho' they held the Warrant not fufficient to 
charge him with High Treafon ; but they bailed hifn-to- 
appear to a Charge for afliftrngone to efcape forHigh Trea- 
fon. If it were for High Treafon, then he is not bailable ; 
But when the Species of Crime does not appear, it does 
not:appdar to us -he is not bailable, and therefore we bail 

him. 
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him. Here the Crime does appear, and he gives Bail to 
be forthcoming in order to examine this matter j it is on- 
ly in order to a Profecution. 
/Irfw/ Jof. Juftice Powis: It is a Privilege to be examined, which 
'"^Vi' " *^ ^^^ allowed in other Countries; where a Warrant is to 
Co be e»f^ bring one before a particular Jufticci the Officer may car- 
miocd. ry him before another, if he be a nearer efpecially. 
Th7''wir J"ft»ce Eyre : He cannot be difcharged. A Secretary of 
rant it JegtL State has a Power to iflue a Warrant ;. . it was held fo in 

the Cafe of The Hueens. Kendal^ and fettled in Qaecn^ 
fofficSlT* £^/z^^^/^s Time. See Anderf. 297, 298. The Speciesa 
fetfor^V ^^ crime is fet forth, which is enough, ifa j eea n|Li*e^ 
forth the Fa£ts, as on whom the Robbery j^cdmrfflKd ^^ 
or whofe Houfe broke open; publifhinga Libel wellknowcrr 
in our Law : Suppofe it were only for Sufpicion o/* 
High Treafon, he (hall not be difcbat^ed, but (hall ati« 
fwer it. In that cafe of Kendal and Rm^ he might be in- 
nocent of the Crime charged, yet they continued him 
Time for ^^ ^'^ Recognizance, but did not difcharge him. I do 
Bxaminat'f not know that ever there was any Time mentioned in any 
BB«tr**^ d Warrant, fo that Exception goes to all Warrants. Sup- 
bWarrtnts. P^^*^ ^he Warrant had been to commit him without Bail 
or Mainprize, if a Crime certain were charged, he fliould 
not be difcharged. Michaelmas Ttrnt \o An, 17 09. ^LB. 
Forte fc. Rep. 1 40. The ^ueen V. Derby. 



Chap. XIV. 
SEIZURE of PAPERS. 

fir Jthn A s t^t eminent Lawyer, Sir John (a) Hawles, Knight, 



Hawe, 



A! 
Solicitor General to King JVilliam the Thtrd^ of 

on the Sei- glorious Memory, the Author of that valuable Per- 

sore of Pa- formance, intituled, " The Engli(hman*s Rights^ and a 

'*"* Dialogue between a Barrijler at Law and a Juryman,^* 

has 'given his Sentiments on this -important Queftion, 

(a) Hewts of Lincoln' slnn. In Michaelmas Vzcuxon 6 fTiL 9 Man 
1694. be wt8 made King*8 Counfel, \Asrd Rajm. 19. In fd^rr Vacation 
7 fyH, 3.1695. Kiog*t Solicitor General, and Knighted by the King foon 
after His Majelty*8 Return from Flanders, ^ Med, 14. Lord Raywu 57. 
In which Office he continued to the Dcmife of that King, % Lord Rmjfm. • 
748. and was remove^ Toon after the Acccfiioo of Qaeeo jfntsi, % Lord 
Rajm, 768» 

whcthcif 
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whether the Seizure of Papers is legal ? I will therefore in- 

fert them here. Not an anti- 

•* It is not (fays the above able Lawyer) an ancient *n'P'^*^cc 
Praftice to fejze Papers, tho' of late ufed : It began, I be- ^^^^^^ 
lieve, upon my Lord Coke^ whofe Papers were fcized and Lord Coke\ 
carried to the Secretary's Office, upon the like Pretences as P*P««'« f«**- 
of late, and when returned were gelt 6f many Bonds and o- 
ther Securities, to a great many thoufand Pounds Value, p,pe„ ^f 
which never came .to Light. It was afterwards praQifed Mcmberb of 
•upon fome Mtrabers of Parliament; and as I remember, Parliament 
voted illegal, as undoubtedly it is; for thou£jh, fome Times, wa7 voted ^^ 

A.__T-_» . -IT-* !• 1 _i _">>_-! J !_/L ... . ^'. 



yqil^nmy MSet with Papers, which may be Evidence agamft illegal. Jf- 
tii?1^rifoi||?f fo it is'poffible, that other Papers than the '» Confe-^ - 
Prifoner's may be mixed with his, to make good the Accu- feizing *i*a- 

r .* • i'i«. r r r .1 T*__ I 



fatio'n ; nay, wliich is worfe, fome of the Papers may be per? 
withdrawn, which may be the only Matter of his Defence; ^^l^^^^' 
and that hath been often pradifed ; and I cannot but re- hath often 
member a Story about thb Matter : When Sir William (a) been taken 
Jones died, it was faid, that one from Whitehall offered Sir ^^,^1^^^^^ 
William Jmes his Servant a great Sum of Money but to let story about 
him fearch his Matter's Study, to find a Paper wjiich would ^<^'*»ng Pa- 
difcover great Matters. A certain Perfon difcourfing with Meffengeron 
a Privy Counfellor about it, the Privy Couniellor faid it was Pretence of 
not true, " for,, fays he, if we had a Mind to have done jt, inarching for 
could we not fend a Meffenger on a Pretence of fearching PapJ^rnTay 
for treafonable Papers, and bring all the Study to White- bring the 
hall^ and keep what we would of them." HaivL Rem. on ^^f ^?*i? 
btepn. Col. Trin. 25. 

Motion, that the Defendant's Papel:s, feized by Vertue Papersfefzed 
of a Warrant from one of the Secretaries of State, might ^y %^!^1!1!: 

* JT J 1 • ' D ry of State ^ 

oe reitored to him. Warrant. 

It was alledged, that a warrant was iffued forth in the 
Name of the Duke of Newcajlle^ one of the principal Se- 
cretaries of State, which was direSed to two of ihe King's 
Meffengers, requiring them, taking a Conftabie to their 
Afliftance, to makexldigent Search in the Houfe of the De- 
fendant*, the Author of a treafonable Paper, intituled '^ The 
Royal Oak Journaly*^ for all Papers of what Kind foever in 0^^*'%^^- 
his Cuftody, and to bring the faid Papers before him ; the„j/»» 
Meffengers, without taking a Conftabie to their Affiftance, Medengera 
entered into the Defendant's Houfe, feized his Papers, and ^on^^'^j^ 
brought them before Mr. De La Faye^ who was the 13uke enter Defen- 
of Ar^wr<sf/?/f's Secretary, . and a Juftice of Peace. dant'sHoufe, 

feize Papers, 
and bring De- 

; (a) Attorney ,^nd,SDlicitor Gffeneral to Charles the Seccn*!. Vugd Cbron. ^^"^^"^ ^""^ 
9fr. 1 1^, fVkit. Lift. ij6^, 1^9. S^e a ^ho<w, Rep.'Zs T. Raym, 311. ^ of State's 

D*, Secretary. 

liereupon 



\ 
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^o ^*=^°^"- Hereupon Defendant's Counfel faid, that it neVer was 
creta7y*of y^^'^^fo^ved, that a Secretary ot State couW'grant a War- 
State can^ rant to feixe a Perfon's Papers, and it manifeuly was againft 

f«u o^fae^^^^*-^^^ ^^*^ Liberties of the Subjed, 
iSipert. *'" ' ^y ^^^^ Chief Juftice Hardvjicke faid, as to feizing the 
Defendant's jBjpers, he would not give any Opinion, whe- 
Kirg^sBench\\iQX \\. was iBgal or not: The Court of /f/;/i;'.f Bf'/c/i could 
aTullu^n "^' make a Rule upon the Meflenger, who did feize them, 
Meffcngertoto reftore them ; and therefore that Queftion was not pro- 
^^IV^ P*" perly before the Court for their Determination. Michael^ 
mas Te^ 7 Geo. 2. 1734. 2 Barnard^ K. B, ^46 tP 34^' 
TAe King ^ DoSor Earbury. ^ " v'^.- 



pers, 
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Chap. XV. 



*R E C ^ G N I Z A N C E S. 

^r?,^ }:'t' TT^HE Defendant was bound by Recognizance to appear 
mcnt, Caiife X '^^^^ *^^ printing a leditious Libel concerning the 
for difcbarg- ^fo/j Colonv at Z)^rr/V« ; and it appearing an Indl&ment 
|;j« ^J;*^°8ni- had beenlbund againft him at iht Old-Bailey^ which he 
had traverfed, and was to anfwer there, his Attendance was 
difcharged here. Eajier Term £2 WiL ^^1700. K. B. 12 
Mod. 348. The King v. Bell. 
^ifhar" ^^^ Motion, that the Defendant might be difch^irged from his 
from a Re- Recognizance ; the Recognizance was taken before a Juftice 
tognizance, of Peace on the loth of September was Twelvemonth, and ■ 
the Condition of it was, that the Defendant ftiould appear 
in this O^Drt on the laft Day of the then next Mich. Term 
to anfwer ftioh Matters as fliould be there objefted againft 
him, and not to depart without Leave of the Court, and 
to be of his good Behaviour in the mean Time. The 
Juftice of Peace required hira to give Bail to this Recogni- 
sance, and upon his omitting to do it committed him. Soon 
Chief Juftice ?fter the Chief (a) Juftice of England granted his Habeas 
bellir after a '^^^P^^ ^^ bring him up before him^ and upon his being brought 
Juilicc of up bailed him upon it., ifl|ie Attorney (b) General filed an In- 
^^^^^^^^ formation againft him, which was not brought toTrial till the 
Information Sittings after laft Trinity Term; and then was not tried by Rea- 

j)ot tried for ^a 

want of a (a) Lord Raymond,' % R, Raym. 13^1. fVbitvi, iSB 

fuUJury. {^i)^uihiltprorki. See fol. 24. in Notei. "^^ * 

fon 
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fon that thenyf as not a full Jury. Now the Defendant's 
Counfei faiujlhe Profecutor talks again of trying this 
Matter the Sittings after this Term ; but he hoped the 
Defendant would be difcharged. He fubmitted it, that the 
Conftruaion of this Recognisance was, that the Defen- ^„°^f^"f^. 
dant (hould appear in this Court on thefcfk Day of the nizmcc. 
next Michaelmas Term, and to be of hislg^od Behaviour 
in the mean Time, and not depart the Court without Li- 
cence. The Doubt, he faid, he did agree would a rife 
upon the Conftruftion, which the Court would put on 
the ^fovA% in the mean •'Time. But if the Court Aiould not ^^ ^^ 
Anfine ^ Senfe of it to the End of the ftxt Term, .^/ii^ " 
iHit (houla extend it to any period of Time, before they Tiw*/' in* 
ihould fignify their I licence for his departing, he fubmit- Recogni- 
ted, it would be a Recognizance of a very cj^ifive Na- **""* 
ture ; and fuch an one, as has never been all4||d of fince 
the Habeas Corpus (a) A6t, and in Dalt, J. igH, it is held, 
that a Juftice of Peace cannot take fuch a one. If the 
Senfe of thefe Words then was to be cosfined to the Time, 
which he contended for, the Defend«F clearly ou^t to 
be difcharged ; for there was not fo mucMss a Charge 
againft him for the Breach of his good Behaviour within 
that Time. But if this Senfe of tl)e Words was not to 
be admitted, and the. Recognizance fliould be allowed to 
be legal even in that general Senfe ; yet ftiH^he fubmit- 
ted it, that the Defendant ought to be difcharged, becaufe Defendant 
by the Rules of the Court the Defendant is intitled to °° Rccogni- 
move, that he may be difcharged after the End of the mo"ve to*^b« 
fourth Term, unlefs fomething can be (hewn againft him difcharged 
as a Breach of his good Behaviour within that Time. *J fo^^^"** 
The four Terms were out at the End of laft Trinity Term ; Terms, 
and then nothing was done, but barely an Information 
filed againft him, and if that (hould be fufficieiU, a Man 
would never be able to be difcharged from fuch a Recog- 
nizance during his Life. The Chief Juftice owned, that 
at. the Time he bailed the Defendant, he did declare his 
Opinion was, that fuch a Recognizance could not be leg^l. 
But hbwever, he faid, there were a great Number of Pre- 
cedents (hewn him at that time of Juftices of Peace taking 
them, and even of fuch being made out in this Court 
iince the Habeas Corpus Afl. Xhe Court upon this de- 
clared, that they would not ent^into a Debate about a 
Queftion of this Nature fo late in the Term ; and there- 
fore at prefent they would take -the Recognizance to be 
legal. Then Alo the other Qucfti^ concerning the con- 
ftrudion of it,^ fhey agreed it to be>manif«ft that the Words 
in the mean Time^ muft be extended to that period of 

J^a) Siai. 3i Car %.c. i. 

D 2 Time, 
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Bare filing Time, before they fliould^fhify their Licence for the De- 
i^nVithin' fondant's departing- And as to the laft Qu^Pbn they were 
the four clear of Opinion likewife, that the bare filing an Informa- 
Terms, fuf- ^jqj^ within the four Terms was fufficient, unlefs there was 
prevent Re- tnanifeft Reafon to think, that this was done only to opprefs 
cognizancie the Subject. ^ Accordingly the Motion was difallowed.— - 
chi^r^Jd'^" Michaelmas T^Ibi f^Geo.2, 1732. 2 Barnard, K, B. 85. 

The King V. Franklin, 
Whenanin- The ^Defendant had been indited at Hicks^s Hall for 
hlThttn printing and publifliing a Libel againft the Government, 
granted ft- called/* fiobin^s the Game, or Seven's the Afain.^* He re- 
gainft a per- moved the Ibdi^ment by Certiorari into this Court, and 
bc° and ^a ^^^ James Robinfon and Henry Raft all entered into a Re- 
Recogni- cognizince according to the Statute oi <^ W. ^ M, c, 11. 
zance ofBail ^eith CondLUon, that the Defendant fhould appear to thi* 
g^ven^what Indiftmei^Mhe firft Day, of laft Hilary Term, that he 
fliall be faid (hould pjeacT to it the fame Tetm, and at his own Expence 
J?^*'*^^^*'.^^ fhould either try it the fame Term or the Sittings after, 
of fuch Re- unlefs the Court ffipuld appoint another Time for the Tri- 
cognizance. al ; smd in fuch (SSk fliould carry it down to Trial at the 
'Ibfcame '^^^^ appoil|kcd by the Court.' At the Trial on this In- 
#r Seven's diQment, the Defendant was conviflted ; which Trial was 
tbt Main:* not had till the Sittings "after Michaelmas Term. This 
' Term he was called- upon his Recognizance to appear ; 
and for not appearing, a Rule was made for eftreating his 
Recogniz-ance. Mr, Marjb and Mr. (a\ Strange now (aid, 
' that the .Recognizance entered into by the Defendant's 
Sureties was put into the Ride for eftreating the Defen-^ 
dant's Recognizance ; whereas the Defendan^Aimfelf was 
no party to it ; for which Reafon they moved, that this 
part of the Rule might be difcharged. The {b) Attor- 
ney and (c) Solicitor General argued on the other Side, 
and faid, that the Recognizance of the Sureties had cer- 
tainly been broken ; for it appears by the Record, that the 
Defendant did not appear till Eajier Term ; and in Fa6t, 
^ at the Sittings after Mith. Term, the IndiSment was 

Mcc afS!*'' ^"^^ *^ *^^ Expence of the Clrown. Befides they fubmit- 
Conviaion, ted it, that the Defendant's not appearing after Convi6li- 
Breach of on was a Breach of this Recognizance; for tho'. the ufual 
Rewgni-j Words in Bail R||o^nizance«, namely. That -the Defen-^ 

(11) Afterwards Mafter.of MR Roils. Whitvo, 1^4. Pref. to Tab. of 
Ref. to L. C. J. /f#/f'»Arg. and Ref. xi. 

{h) Sir miip TorktV Seefj)!^- 14 in Note*. 

(c) Charles Talbot. fVbitvfl 169. Barons, fiff. j^E nd Bunb. Stra, 
693 to 953. Afterwards tSkd Talbot^ and Lord jHncellor. Lid of 
Chancellors, &c. prelUed to pfaanc. Rep. '^i^i/w. T35. 5 C9I. Peer. 
£n£. 3^9. <fi/rf/J'aIllttftr. B^fri57* 

' * _ dant 
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<!ant Jhall not depart the CougL wth%ut Licence^ be not put ^^"J^J^^J"^* 
into thefe Recognizances ^Stered into on granting C^r//o- JJJ* j^"^"g*^Qj. 
rart*% ; yj^t^hey apprehended by the courfe of the Court zances on 
they muff*be fo underftood; for otherwife they ^^^^^%]rtu^arVt 
fignify little. The Court faid it would not 'now be ne- 
ccffary to determine, what Conftruftion thefe Recogni- 
zances ought to receive ; for certainly the Recognizance Surety'»Re- 
of the Sureties ought not to be eftreatg^on a Rule m^e not"to* b? 
for eftreating the Defendant's. Accordingly this part ofedrcated 
the Rule was ordered to be ftruck out. But Rnyncr be- ^"^ Defin- 
ing found in the Hall, was brought into Court and com- 
, mitted, there being a Capias pro Fine out ^tgainft him. Capias pr§ 
However, the Court faid, he miojht at aii^ Time move ^^'^^^^ 
in arred of Judgment before the Fine is fet by the Court, in Arrefl of 
Hilary Term 6 Geo, 2. 1733. 2 Barnajrd. K. B, 232. Judgment 
rheKin^r^.Rayner. ' ^fol^T^ 

The Defendant had given Nptice to tlHwVttorney (a) fet. . 
General, that he fliould move the Court, tnat his Recog- 
nizance fliould be taken oflF the File and difcharged, for 
certain Errors appearing upon the Face of it. He faid, 
he had been taken 4ip by a Wa^pht from one of the 
Secretaries of State, figned De la Faye • ifid he conceived 
that this Warrant ought to have been iigned with the 
Name of the Secretary of State himfelf, and not with the 
Name of one who was but an Officer under him. When 
he >^s brought before the Secretary of Jtate upon this 
Warrant, the Secretary of State committed him ; and 
fince a private Juftice of the Peace has taken upon him- 
felf to.J^ail him, requiring him to enter into this Recog- 
nizance;, no Man, he fubmitted it, has Authority to bail 
another, unlefs he is equal ta the Per fon committing. A 
Juftice of Peace is • an Officer inferior to a Secretary of 
State ; and therefore he conceived that this Recognizance 
muft be illegal. He alfo faid, that he had entered into 
this Recognizance fo long ago as Mich. Term laft, and 
no Information has been fiied againft him, nor has he had 
one fingle charge during all this Time. The Court faid, Secretaries 
that they believed it was ufual for the Secretaries of ^f State 
State not to fign thefe Warrants themfelves. To tiie fe- J^n th"eir 
cond ObjeSion, they could not inquire into it uponihis Warrants 
Motion ; becaufe the Notice is, tjjjit the Court will be i^cmielvcs 
moved to difcharge the RecognizawRt, for Errors appear-, 
ing upon the Face of it. Th^did agree, that if there had Defendant 
been a Year pafled from the Time that this Recognizance ^" ^x* <^i:'- 
was given, and no Profccution againft the Defendant, ^^*''|5j|^"^ 

tfour Terms. 
p Ttriej tfterwtrdt Lord Chtncellor, and Etrl of Har^^ 
itkt. fee fol. 24. in Notcf. 

he 



^ 
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he would have been intitled to be difcharged. But till 
then, by the Rules of the Qfcrt, he cannot; according- 
ly the Motion was refufed. ^trinity Term 6 G^, 2. 1 733. 
2 Barnard, K. B, ^93. The Khig v. DoSor Ear bury, 
f.n*ilcom- Motion that a certain Recognizance, by which Defen- 
iritted for dant was bound to appear in the Cyurt of Kins^^s Benck^ 
tLihcluponniight be taken off the Pile^ wd ,that fo much of a 
mcn^'^whu Rule of thfe faid Court, as i%ted to the Defendant's ap- 
ihail be faid pearing to the faid Recognizance might be difcharged. 
to be a pro- It ^as alledged, that fome Time before the Beginning of 
nizance^*^apl laft Mich. Term, a. Warrant had been iffued forth in the 
00 fuch an Name of the Duke of Newcajlle^ one of His Majefty's 
Occafion. principal Secretaries of Sttte ; direSed to two of the 
King's Meffengers, requiring them-i taking a Conftable to 
their Affiftance, to bring the faid Defendant, the Au^ior 
^ Th Roya/ofsL treafonable Paper, intituled ** The Royal Oak Journal.^^ 

im/." ' '^ ^^^ f^^^» ^fc^^ ^^e Warrant itfelf was illegal, as well as 
the Executioir' of it, for*lt was done without the Affift- 
ance of a Conftable, and the Defendant not brought be- 
fore the Secretary of State himfelf, as the Warrant di- 
re£ted, but hefore NJ|. De la Faye^ who was the Duke of 
No Exami- Newcajlle's Secretary, and a Juftice of Peace, No one 
Mtion. a ^^3 examined by Mr. De la Faye to prove the Defen- 
dant to be the Author of this Paper ; nor did the Defen- 
dant confefs it. However Mr. Ve la Faye told the De- 
fendant he muft commit him, if he did not enter into a 
Recognizance in the Sum of 100/. with two fufficient 
Bail, conditioned for his Appearance in the Court of 
Kittg^s Bench the firft Day of laft Michaelmas Term, and 
not depart the Court without Licence. To avorlF being 
committed, the Defendant with two fufEcient B|#l entered 
into fuch Recognizance ; and the Recognizance was fign-;:*- 
ed Ch, De la Faye, The Defendant appeared in the Court.^.. 
K«e Fartefc,^^ King^s Bench on the firft and laft Day of Mtch, Term, 
-^'A 357- and on the firft and laft Day of the three following Terms ; 
but on the laft Day of Trinity Term laft, as fcon as he 
had moved to have his Appearance recorded, he prayed 
Informati. ^° ^^ di(charged. Upon this the Attorney (a) General 
ons exhibit- e^bited two Informations againft him in open Court, 
ed in Court, anjyhoved that he might be charged with them. Mr. 
Majterman accordingly demanded of the Defendant whe- 
;flher he appeared to A|ni. The Defendant did not by 
aiy open Aft either Went or diffeat to the Queftion de- 
manded of him ; but infifted^ tnat the Recognizance 

(«) Sir i*bilif> Torke, Seefo!. 24* in Notes. >«. 
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by which he was bound over to this Court, was illegal, and 
that he ought to be difcharged from it. The Court, told 
him, that the Court could not difcharge his Recognizance, 
Upon that he went out of Court, and the Officer recorded 
.\ his Appearance to the Inrormations. It was faid, there ^^ ^oj?*^"' 
I were Precedents to juftify^J^ftice of Peace in binding a judiceof 
Man over to this Court; t^t mere was not one Kefoluti- P5«e to 
on in the Books ancient or.m^Kern, to juftify fuch a ^t"^ *o^' 
PraSice. A Juftice of Peace has a Jurifdiftion whicli is Kmgs Ben, 
•<:onfined within the Bounds of his County, and it would ^^^ ^tat. 
be a Matter very inconvenient to the Subjed, if it fhould^f f^^•3• 
oncebe fettled for Law, that a Judiceof Peace in Cum- Edn.'l c^i\ 
berland might bind a Man over to this Court fitting at ' ^ * ^'« ^ 

Weftminfler. fiarnarJ. 

He hM only an inferior Jurifdiftion, and his Proceed-^. 5. 1^3. 
ings cannot be brought into this Court but by Mandamus, » ^<r/. i6%. 
or other legal Procefs iffuing out of the Court. This is 
a Court of die greatell Dignity. Form of a Recognizance 
[, is to appear coram me, but does not fay before whom by 
" Name. Un' Jufticiar\ ifc. 2 Kel. 162. 

f The manner of taking the prefent Recognizance was j^^ ^ . 
illegal too, in as much as there was the Oath of no one, 
nor the Confefflion of the Party, at the Time it was re- 
quired of him. The Form of it is likewife bad ; for the 
Defendant is bound over to appear at the Court of 
Eing^s BencA at Wejlminfter ; whereas the Stile of this 
Court is c^am Rege ubicunque ; it is not inferted in the Re- 
c(^nizance for what Caufe he is to appear; the Recogni- 
Wnceis figned too, Ch. Dela Faye ; fo that theChriftian 
Name of DMa Faye is imperfedly fet out • and it no 
where appearsSn the Recognizance that he was a juftice 
ftof F^e. As to the Appearance of the Defendant, his 
U!oumn fubmitted, that the Defendant in Fad did not 
appear to thefe Informations ; and that he legally could 
not. He agreed, that when the Qucftion \^as afked the 
Defendant whether he appeared, he did not in Words di- 
teSly refufe it ; but he contended that the Recognizance 
by which he was brought into Court was illegal ; which r^jit 
Was the fame Thing as if he had in Words direftly c.on- «Si 
tended that he was not obliged to appear. lie fubmitted, ^i^ 
that when the Officer of the Court demands of the Party 
whether he appears, the Party infifts thi^e \^ not bound ^ 

to appear ; the Court tells bkn that he is bound to appear, 
and if he does not his Kecognizance will be forfeited ; the 
Party upon that goes out of Court, that that may as well 
'?econftrued a Departure without Licence, as an Appear- 
^ce i^r which reafon the Officer did wrong in recording 
'W *• that 
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that the Defendant did appear to thefe I nfpijtn anions. Bur 
fuppofing the Fa6t to be that he did fubm^t Jo appear ; yet 
as the Recognizance, which is in the Nature of a Procefs, 
to bring thjB Party in to appear, was illegal, for theAea- 
fons before given, the Appearance could nd bengal 
neither. a * , 

The Chief (a) Juftice^ faid there was no occafion to de- 

ternrline whether in gener^j Juftices of Peace have Autho* 

Peac'rf^ rity to bind over to this Court. The perfon that did this i» 

Middhj'ex the prefent cafe, was a Juftice of Peace for the County 

may bind of M'tddUfex^ and undoubtedly he might bind over to thif 

^'"^^^•^•Court; this Court having a Jurifdidion of Oyer and 

^Terminer for that County. However he had before him 

fcveral Precedents of Juftices of Peace of other CoUnties 

binding over to this Court likewife. ♦ 

He had Hkewife before him feveral Precedents of Re- 
cognizances taken by Judges of this Court and Juftices of 
Peace, wherein the Stile of their Authority was not in- 
ferted. He had feen feveral too, which are only in this 
If Rccogni- g^i^cral form, ad refpondendunty (fc. And as to the other 
•tnceillefll, Exceptions, with regard to the Form of this Recogni- 
Defendant's xancc, if there was any Weight in them, the Defendant 
ShTr^Wa"* ^^^^^ ^ave taken Advantage of them, if a Scire Facias fead 
4 Barnard been brought upon it. But what the Defendant has done, 
K.B,z9s. has in Judgment of Law amounted to an Appearance,. 

curenii^- ^"^ ^^ ^^*f ^s f^> ^" Dcfeds in the Recognizance are 
fea 8 in Rp- thereby cured; for this purpofe the Chief Juftice menti- 

"o^Af!"«d ^"^^ ^^^ ^*^^ ^^ Widringtonv. Charlton, Trin. \i. Am. 
Sir. 155. 1710. that was an Appeal of Murder. The Defendant 
% Str- 9^9* did not appear till the Exigent ; and when he did appear^ 
his Appearance was entered in the moft cautious Manner 
that could be ; for it was in thefe Words, " And the afore-? 
faid Defendant, faving to himfelf all Adirantages and Ex- 
ceptions as well to the original Writ, 'as to the Procefs, 
cfl^es ;" and thereupon for Faults in the Exigent demur- 
red. Lord Macclesfield, Mr. Juftice Eyres, and Mr. Juf- 
Def a 'n ^^^ Pow/s held, that all Defeds in Procefs were cured by 
ProtefsM-the party's Appearance. Mr. Juftice Pcwel indeed was 
•dbyPa^^of another Opinion, as this was a Writ of Appeal; but 
Appcari^pTagreed fuch Defeft would have been cured by Appear- 
ance in every other Adion. The reft of the Cotirt agreed 
with the Chief Juftice in the prefent Cafe ; accordingly 
^ the Motion was difallowed cfj .- JMicAaelmas Term 7 Geo. 

2. 1734. 2 Barnard, K B, 346. a /fW. i6i. //. f34^ 
yfie King v. Do^or Earbury. 

C ITA p. 
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S ♦ R E T Y of the PEACE. 

TJftE "Offences that Gall for Surety of the Peace are Jf^g^^J'"^ 
Cafes of prefent continuing Violence ; the Prb- ^^^ rlzlt^' 
ceedings ate to reprefs the Force, and to difarm the 
Offender. 

The Proceedings (lop when that End is attained ; the. 
Offence is no furtjier profecuted norpuniflied. 

The Offence of Libelling is not a Breach of the Peace, Libelling no 
it doetj^ot fall within any Definition of a Breach of the Breach of 
Peace, giUen by any of the good (a) Writers upon that '*** ^***^*' 
Subjed ; all which Breaches, ' from Menace to aftual 
Wounding, either alone or wi/h many, are defcribed to 
I be A6ts of Violence againft the Pcrfon, Goods, or 
Poffeffions, putting the fubjeft in Fear -by Blows, Threats, 
or Geftures, nor is the Cafe of a Libeller ever enume- 
rated in any of thei'e Writers among Breaches of the 
Peace ; on the contrary, it is always defcribed as an Aft 
tending to excite, provoke, or produce Breaches of the 
Peace ; and although a Secretary of State may be pleafed 
to add the inflaming Epithets of treafonable, traiterous, 
or feditious, to a particular Paper, yet, no Words are 
ftrong enough to alter the Nature of Things; to fay 
then, that a j Libel, poffibly prpduftive of fuch a Con- 
fequence, is ^he very confequence fo produced, is, in 
other Words, to declare, that the Caufe and tha Effeft 
are the fame Thing. . 

But if a Libel could poffibly, by any Abufe of Lan-4.ibeiler not 
guage, or has any where been called inadvertently, a *'?»n(i to 
Breach of the Pe^ce, there is not the lead Colour t^'^hePeace^. 
fay, that the Libeller can be bound to. give Sureties jj^ 
trife Peace for the following Reafons. 

■ Becaufe none can be fo Bbund, unlefs he be taken in The ret font. 
the aftual Commitment of a Breach of the Peace, ftrik- 
ing, or putting fome one or more of His Majefty's ^ 
Subjefts in Fear. >?* 

Becaufe there is no Authority, or evep ambiguous Hint, 
in any Law Book, that he may be fo bound. 

Becaufe no Libeller in Fad was ever fo bound. 

Becaufe no Crown Lawyer, in the moft defpotic Times, 
ever infifled, he (hould be fo bound, even in Days, ' 
when the Prefs fwarmed with the moft envenomed and 
4.. ^ virulent 

(«} C^ht, Halij Daflt0i Hawkins, 
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virulent Libels, and when the Profecutions raged USA 
fuch uncommon Fury, againft this SpccicI of Offenders ; 
when the Law of Libels was ranfackefl every Term, 
when Lofs of Ears, perpetual Imprifonment, Banii^pient, 
and Fines of lo and 20,oool. were the commotPfudg- 
ments in the Star-Chamber y and, when the Crown had 
affuraed an uncontroulable Authority over the Prefi. Star-^ 
Chamb, Rep. in Append, to Vol. 2. Part 2. Rujb. Hifior. 
ColleS. 20, 33, 59, 60,, 70. Stat,Tri. l-jg, 2 Show. 
Rep, 471. />/. 43O. 2 Lord Raym. ^6*j. See Salk. lOI. 
pi. 15. 7. Mod. 9. S, C. See Chap. 27. 
Liberty far- By a Contrary DoSrine, every Man's Liberty, would 
r^hVA^^nd ^^ furrcndered into the Hands of a Secretary of State ; 
of a Secre- ^^ would be thereby impowered, in the 6rft I|i|ance, 
of State, to pronounce the Paper to be a feditious Libel ; d Mat- 
ter of fuch Difficulty, that fome have pretended, it is 
too high to be intrufted to a fpecial Jury of the firft 
Rank and Condition ; he is to underftand and decide, by 
himfelf, the Meaning of every Innuendo ; he. is to deter- 
. mine the Tendency thereof, and brand it with his own ; 
i« the?e° Epithets ; he is to adjudge the party guilty, and make 
Party ta«a» him Author or Publiftier as he fees good. And laftly, 
* Judge, he IS to give Sentence, by committing the Partjr. All 
thefe Authorities are given to one fingle Magiftrate, "un- 
aflifted by Counfel, Evidence, or Jury, in a Cafe where 
the Law (a) fays ; no AQion will lie agdinft him, be- \ 
caufe he aQs in the Capacity %i a Judge. 2 Rol. Rep. 
199. $alk. 397. 6 Mod, 46. R. Raym, Aj^ Bac. Mr. 
555, 14 Fin. Mr. 579. {F.)pl. 4. tK ^'^ 

(a) The reafon of the Law is, that the Law and Courts of Law, tid 
Juftice, aad remedies againft Wrong, ought to be free and open ; and 
00 Mao maft be frighted or difcouraged from a ;legal Piofecotioii of hk 
tight. AtA, Power) &c* of Patliameot. 8. 
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^ ^ Chap. XVIL 
PRIVILEGE of PARLIAMENT. 

fTT^ H E Cafe of The feven Bijbops, as far as it relates Petition of 
iX to Privilege of ParUaineot,'may be dated thus. Binjopl^fn 

The Petition of the feven Bifliops in the Reign of Jaf>gf t^g 
ing James the Second againft the King's Declaration, ^'f^«^^ 
piting forth, that it was rounded cjti a difpenfing power, TlaJitioul!*** 
>hich had been declared illegal in Parliament, fffr. was Libel, and 
lied a flMitious Libel againft the King ; and they re- }J5','' ^o^d- 
■* ig to give Recognizances to appear in the Court offiog^J^^^^ 
V Bench^ were committed to the Tower. 3 Mod. 212. P"rin jr./?. 
Soon after they were brought up by a Writ of Habeas "'p'"* com- 
r/ moved for on the Behalf of the Crown, to the the To^er 
of the King^s Bench y in order to be charged with an Brought up 
tformation in the Name of the Attorney {a) General, JJ ^•*' ^^^ 
h* publifhing a feditious Libel. They were aflifted on clrpuf, " * 
lis Occafion by four* very al^e ^Counfel ; Sir Robert Nanntt of 
ftvyer, wW had been Attorney (b) General, Mr. F/«r^, '^e BiiTiopi 
ko had been Solicitor (r) General, Serjeant (^) P^m^^r- ^°""^*^ 

(m) Sir Tifcmas Povtis. 3 Mod. 143. fP^itw Lift, 16 j. who t6ked his Part 
Ithis T:ial as fairly i^i^ Polk could i^dmitrf. Burn. Hifl. O. T. 742. 
{h) JVbiin. IJL dBi Burn. Hid. O. T. $32. 

(r) fVlfiivf, Wf tgff Burn. Hift O. T. 668. Dugd. Cbrcn. Ser. izi. 
Uj^e^- Repr4%o. pi I a. Dugd. Cbron Ser 119. Chron. Jur, 
Ift.^'^Wterwards Eafter Ttrm 31 Car % 1679 he was fworn a Judge of 
J9. in the Place of Mr. Juf^ice Wyldty who was then removed. 2 * 

Rep. 33 7*. Raym,2^i. Dugd. Cbron. Ser. no Cbron. Jur, 
Mier Eafter Term «i Gir.***. i6%o. S\t Francis Pgfnherton rcceiv- 
hift ^ietus^ and after wAds pra£li fed again in ail th.> Courts in JV^^ 
hr-Hallj but without the Bar as &- Serjeant. 2 Sbow. Rep. 94. la 
er Teim ^fCar. a. 1681. Ife was made Lord Chief Julkice of the 
*• Bencb, in the room of Sir JVilUam Scroggs who was difpiaced. 2 
' iP</>. 155. Fentr. 354. % Jo. t4A Cbron. Jur. 207. \n Micbael* 
Vacation 34 Q|r. 2. ij^ hi^> waWmade Chief Juflice of the C-m- 
Flemi^ [in tU^oora <lBir l^rancis Nortby made Loid Keeper of 
Great Seal; he fuccee^l^ Lord Chancellor Notiingbam, who died 
t that Time. 2 Sbow Rep. 252. pi 260. 2. Jo. 231. Skin. 8^ 
'n J»r, 207.] This was at his own Defiic, for that it i? a Place [the* 
lb honourable] yet of more fiafe and Plenty, as the Lord Keeper 
in his Speech to Saunders^ upon his being placed Chief Juflice of 
Kings's Bencb. T. Raym. 478. Lord i'tf«^rr/fl» was put out in TriwiVjr 
35. Car, 2. 1603. and was fucceeded by Sir Thamas Jones, 
Rf^ 311* SJki». 112. 
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TwoObjcc- fon^ and Mr. {a) PoUexfen, Thefe Gentlemen made i 
to °a Return Obje6lior.s to the return of the Habeas Corpus y upon wi 
of Writ. they infifted the Bifhops ought to be diicharged. 
Fi^ftObjec- The firft.Objedioa made to the Return, not at 
s°°°?*o1>*^^^^'"^ the prefent Queftion of Privilege is theref 
jeaion. ^^XQ Omitted ; the fecond was, that the Bifhops be 
Lords of Parliament y ought not to have been commit 
being Lwd's *^ ^'^ '®^ ^^^ crime mentioned in the Return, which w 
of Parlia- pubUfhing a feditious LlbeJ, which is only a Mifdem 
mm, ought jjQ|.^ ^Yitxv (b) Privilege as tords of Parliament proted 
been com- them from all Arrefts, excepting for Treafon, Felony, \ 
roitted for fuch Breaches of the* Peace, for which Sureties of 
fedUious^ * Peace might be required ; that therefore they were 
Libel. legally prefent in Court, and ought not to be charj 

To what with an Information, but fhould be fet at Liberty, i 
Iceeof^Iv^ then proceeded againft de novo by the proper Procefs 
liament ex- till they were legally brought into Court. In Suppor 
tends this Objeftion, grounded on the Biihops Privilege as Lc 

Savoyer^l* of Parliament, Sir Robert Sawyer fpoke as follows. 
Speech in " It muft be agreed to me, that if a Peer be brou 
^^w^^ ^^ *"^^ Court as taken by Capiasy he cannot be charaed w 
A "^Peer^^ta- * Declaration ; and the Reafon is, becaufe the ProJlls ii 
ken by Ca- legal. Then^ my Lord," with Submiffion, when a P 
//fl/, cannot ^omes upon a foreign • Commitment, and is brought 
with *a^De- Guftody Upon an Habeas Corpus ^ this is either in the Nat 
cUration. of a Proccfs, or a final ConMnitipent as a Judgment. T 
will not fay that this is a good Commitment, fo as to amc 

Comnnit- to a Judgment : For the Council BcMtt^^c^id not gi^ 

TecS*'* J"^g"^^"^ ^" ^^^ ^^^^- l^«^s the jCSSMi#ent is., 
keep for a gal, becaufe it is not a Commitment till they find (1^ 
Mifdemca- curity to anfwer an Information here, but it is a Warrar 



Bor, 



(a) Afterwards Attorney General and Ch. JiUl, of the C, P, Pre 
bis Rep. IVhitvo Lift. \ ^6^ 167. »,. 

{h) The Law of Privilege, touching t6e Imprifonment ot the Pcrfi 
Lords of Parliament, declares generally^ That no Lord of Parliament 



ting in Parliament, or wi Chin the^^al Times of Privilege of ParlUi 

:a7vwUioai|pABntence Mr 
ment, unlefs it be for Treafon or Feloay, (q^br reliiiS| to give Se* 



i« to 'be imprifoned, or ren:rainea,vwipioaiMBntence Mr Order ia F 



©f the Peace, or Refufal ^o pay Obedience to a Writ of Had. Corf. 
(r) In all Cafes yciiere Security of the Peace may be required, a L 
Parliament cannot l>e committed till that Security is refuted ; ami < 
quently the Magiftrate will be'.guilty of a Breach of Privilege, if be 
mila the Offender w.ithout demanding that Security. And although tl 
curity ihould be refufed, yet, if the Party is committed generally, ih< 
giftrate is guilty of a Breach of Privilege, becaufe the. Party ref 
ought only to be committed till h<f!^s found Sureties : whereas by 
neral Onmmitment, he is held fafl, even though he (hould give Sui 
and can only be difchfrged by giving Bait for his Appearance. 
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thvtn for a (a) Mifdem&nor. Befides there is an- 
r Thing we have to fay to this Warrant (for I am 
ing Objeftions againft the Validity of this Commit- 
t) ; it does not appear that there was any Oath made, No M^n 
therefore the Court muft adjudge that there was no °o^miucd^ 
h. made, and then no Man ought without Oath to be withouc 
.mitted, npruch lefs a Peer. But that which we chief- Oath. 
z\y upon, is, that niy Lords ought not to have been ^arTiamcnt 
imitted for this, wlft^ is but a Mifdemeanor at mod: ought not ta 
I if they ufe itas Procefs to bring my Lords to anfwer be^commit- 
Information, we fay, by Law no fuch Procefs can be Miidemca- 
:n out againft the Perfons of Peers for bare Mifde- nor. 
nors. I do agree that for Felony, Treafon, or Sure- ^° ^'*P^^' 
)f the Peace, the Perfons of Peers may be commit- [^^g againft 
; and that which is called Surety of the Peace in our Pews tor i 
ks, Mr. {B) Solicitor knows very well, in fome of the Miidemca- 
s of Parliament is called Breach of the Peace, but it ^ecrs may 
1 one ; and the Meaning in (hort is, that it is fuch be conamii- 
each of the Peace, as for which a Man by Law may ^^^^LJ^^^ 
bM(ed to find Sureties of the Peace. If it fhould Surety of 
Aidft Breach of the Peace byjmplication, as all Tref- the Peace 
*s and Mifdemeanors are faid to be contra Pacetn in the gjc^^^^f'** 
dment or Inforitaation, then it were a fimple Thing the Peace, 
numerate the Cafes wherein Privilege did not lie; if breach of 
there could be no Information whatsoever but muft J^^,.^*^*'^ 

r% 1 r 1 111 r % f-r^i_- implication, 

ontra racem^ and lo there could be. no inch Thing as there could 
^lege ^^UtfMund befides, we fay, the very Courfe of be no Privi- 
CourP!|$ (9Rary to what they would have: For in cfurleof the 
fc of a Peer for a Mifdemeanor, you go firft by Sum- Court of K, 
IS, and then you do not take out a Capias, as againft ^- againft 
»mmon Perfon ; but the next Procefs is a* Diftringasy jj^'^Prece- 
fo ad infinitum. And I do' appeal to them on the other dentotPeeia 
!, and challenge them to (hew any one Precedent^ being 
tn a Peer was brought thus into Court to be charged coui!^bVt"?a 
1 an Information, withoi||k it were in the Cafe of an Ca«eot an 
irent Br^ch of the Peace ; for he muft be charged apparent 
Juftody, md there muft be a Coommittitur to the Mar- f^^ p^^^e. 
tointitle the Court to proceed!!^ ' Your Lordftiip will 
but very few Precedents of Cafes of this Nature 
It common Perfons j for till within thefe fourteen or fif- 



' The two excepted Cafes of -jjg|ty for the Peace and Hah. Corp. 
eavc the Profecution of all Miiakmeanors ftill under Privikge, and 
t derogate frora that great Fundaroentaly that none (hall be aneAed 
I Coarfe of Profecution for any Crime under Treafon or Felony. 
Sir William Williatnu Whit^. Lift, 169. 3 M9d> 143. 



teen 
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teen Years there was no QRi Thing everVone againtt 
a connmon Perfon ; but this was the Rule. Firft, there 
Role of the w^"^ Out a Subfcsruij and then an Attachment; aixt] 
Coartto when the Party was taken to come up on the Attach- 
charge com- nicnt, he was taken to come in upon Proceft, and then, 
■ the Court would charge him prefently ; but if he did 
appear upon the Summons, they would not charge him; 
but he had Time to take a Copy ofiyhe Information, and 
an Imparlance of Courfe till thelRt Term, before he 
No?rece- could be compelled to plead. But in the Cafe of a Peer,- 
^^[^.^^ *he ^^^^^ never was any fuch Precedent as tM attaching rf 
Vtxloi oi a ^is Perfon, but only a Summons and "^tftrefs ; and I 
Peer. would be glad the King's Counfel would fhew that cftf 

^ there was any fuch Procefs taken out againft the Perfoil 
Meaning of ^^ ^ P^^^ f^r a mere Mifdemeanor. My Lord, it !lpkkt' 
s Breich of what Breach of the Peace means in every Information;, 
the Peace. ^^^ j ^^jy Cpg^;, jj^jg^ j^ acquaint the Court how the 

conftant Proceedings in all thefe Cafes fcyje been. ThcS 
I'm^dent' Infori^^tions were anciently moft frequeiPin the {d)Star^ 
lymi.ft/re- Chamber: And what was the Procefs there? Ndfche 
qnem in the common Procefs of a Subpcena ; that was not the dRrfe 
Star cbam- ^j^^^.^ . y^^^ ^y^^ Pfoccrs was a LctteL from the Chancel' 

Procefs lor, that if the Party upon that Lett* did not appear, ift 
there. a common Cafe there went out an Attachment, but iojp .^ 

^nuet]^ Peer's Cafe never : And fo it appears by Cromp. Jur. 
a Peer. Title Star- Chamber,'* 33- -Dy. 315. 4 /«/?. 25. Reg. 

287. See 3Af(?J. 214. ^. 

Cafnas nc And a little lower Sir Robert Sawyer rays ; '* In n^ 
ra^aft** Experience of thefe Matters, I don't know any fuch Pre- 
Peer" in* In- ceedings againft a Peer ; nay, I know it always to be th* 
formations Cafe, that in Informations for Mifdemeanors there did 
for Mifde- jff J a Capias againft a Peer : And Mr. Ar- 

meanors. , n • r • 1 i ^^ /. r 

Lord L»ve' torney knows very well it was lo m the late Ctfe of my 
lace'9 Cafe. Lord Lovelace for that Cafe of my Lord Devonjbir^, thitt 
A'^^'«Cafc" ^' ^^^ *" exprefs Breach of the Peace, though it wm ^ 
debated and difputed then. So that I take ^jt thefe no^ ^ 
ble Lords cannot be charged with this Information, be- * 
caufe they do not come in by legal Projefs ; and unleft 
they can fliew me any Cafes wherein a^F^r did ever 
come in upon fuch a Commitment, and" jHbrered to aa ^ 
Precedent Information upon that Commitment, it muft certainly be . 
MSii!l!^h ^^'^^^^ "Ot to be the legal Courfe ; though if fuch a -■ 
without Dc.' Precedent could be ftiewn that pafled fub filenth^ without j 
bale or fo- Debate or folemn Determination, that would not do,, nof 

y^.mn Deter* ■ 



ninatioo, 
act biodlog. 



(a) See Chap. itf. 
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eft of the P^C^ If any Man would lofe a 
ifit he has, all the whole Body muft not lofe o „ g^ r 
it : And the Benefit is ^t finally of Time to make his De- Privilegenot 
' "ce, of imparhngi of taking a Copy of the IndiSment, fmall. 
preparing himfelf to plead as the Cafe will bear : And 
td a common Perfon has ufed to have thefe Privileges, 
►' in fome Cafes^of late they have taken the other Courfe; 
ind if a Capias went oak. (which we fay cannot go againft a To anfwer 
jrd) and the Party ^Ple brought in, he was to anfwer im- jm"™^'*'*- 
Jfdiately. Now, my Lord, I take it that the Privilesre of p, i*Jiieec of 



Vfs is in alljHhnes the fame with the parliamentary Privi- i'eersis par- 
flit Time, which reacheth to Informations ''*[".^°'*^y. 

' P ivilege; II 



in ParliaiVt Time, which reacheth to Informations ''*[".^°'*^y. 
well as other ASions, My Lord Coke is exprefs in this reacheth 'to 
[ointui 4 /n^. 25. If that Objeftion fhould hold good, Informaii- 
t ef cry Information being contra Pacem^ that (hould be a Aa^rs*"** 
ich of the Peace, then, as I faid before. Privilege will Breachofthe 
in no Information, which is contrary to that and all Peace only 
Br Books : It iwviy fuch a Breach of the Peace as for ^hfch Sarc- 
'hich Security w the Peace may be required. Where ittyof the 
!8^t appear upon RcQord that the Perfons committed Pe*^® "]*y 
Hbrds of Parliament, there the Court have put them to if it^^'iari 
ring their Writs of privilege ; but where it does appear on Record 
m Record that thsj are Peers, the Court is to allow and ''"'^ Perfon* 
^e Notice of their Privilege, and there needs no fuch arrLords of 
^rit. I know no Difference between the Parliament Pri- Parliamcotj^ 
lege and the Privilefe of Peers out of Parliament ; and it Jj^'^^^^'^ij; 
inot be denied that all Informations whatfoever, unlefs allowed 
as are for Breaches of the Peace, for which Surety of without 
Peace may be required, are under the Controul of the .^rlVt**^*^' 

I,. T»*«i 01 ir^-^ tri Wile not. 

parliament rrivilege. So that upon thefe Grounds, I do No DifFer- 
jfs that my Lords the Bifhops may be difcharged. Ifcncebe- 
re be any Information againft us, we are ready to enter graw'tPrivlI 
ir Appearance to anfwer it according to the Courfe of the lege,andthc 
irt : But if the Information be for no other Thing than Privilege of 
rhat is contained in the Warrant of Commitment, then pariUment. 
;ir Perfons ought to be privileged from Commitment.*' 
Mr. FlncJi and Seijcant Pemherton made (hort Speeches to ^'»<"^ ^^^ 
fame Effed, ^but left the Weight of the Argument to ^^"sp'e'^h^ 
Robert 4K^|^2^ ^^ that the whole of what the Bifhops es (hort, and 
'ounfel faid dMJns Point of Privilege is contained in the J** J^*"^* ^^" 
regoing SpeeCn ; to which the King's Counfel made no KJng'g 
ther pofitive and clear Anfwer but this, that publifliing a Counfers 
litious Libel was fuch a Crime for which Sureties of the Aoiwcr, 
ice might, be required, and theitfore came not within the 

Benefit 



»* 
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Benefit of Privilege accordii^j^ the Rules liflLjown by th«' 
Couct over. Bilhops Counfel. 3 Mod. aifTttie Cotrft.adQ^ifl. this An" 
olufflr^^* fwer, and upon this^fingle Ground Ofer-ruled the Obje£kion 
ObjeaioQ. made by tbeBifhop's Couilfel, and ordered the Italbrmation 

to be read, and the Bifhops to plead to it. Trinity Term 

4 Jac. 2- 1688. K. B. The King y. The f even Bijhops. gee 
Lawyers nn. the Tri^l at large,* printed with the Approbation, of Mr< 
derftoodthtt Juftice Powell the following Year. ^,a. 
priviieg^'* From this Report, it appears ttjHlfc was at this Time, 
from Arrefts generally underftood amongft LawyeR, that the Perfons ofT 
for ail Mif- Peers were privileged from Arrefts for all N^demeanofs^ 
demeanors, ^j^j^j^ Sureties of the Peace 'could not bedJ^ided, asiptU^ 

as in civil Cafes : For this is pofitively aflerced and enlarged^ 
Conrfeofthe upon by the Bifliop's Counfel, and the Courfe of the Couil 
^^j *^' is affirmed to have been_ accordingly ; and thefc AflS'tioi 
NotcQcooo- and Arguments are not encountered by any Reafons or Pre 
tercd by the cedents produced on the other Side by the King's Counfd 
Counfel. though fo much concerned to produce fncb, if there wei 
Nor denied any ; nor were they denied by the Court Mut they all im-i 
bythrCourt. pHedly (though not exprefly) adnyt the Privilege to lie, bj^ 
impliedly, reforting to an Obfervation on the'^^Natiire of the Offence in 
though not Queftion, which takes it out of the Benefit of Privilege, 
expreny ad- namely, that publifhing a feditious LiM|i is an b£Fence for 

which Sureties of the Peace may be required. ^ 

Summins%nA The Teftimony of the experienced Sir Robert Samfyef'^ 
againftPeers concerning the peculiar Procefs • of Simmons and DiJIringia 
for Mifilc. ufed in the King's Bench againft Peers for Mifdemeanorst 
incanors, jj^g PafTage from Crompton, proving that no Capias lay 
Tref afia^ ^S^^"^^ them in the Star-Chamber I the undoubted Exiftence 
Debt, * of their Privilege in Trefpafs as well as Debt, though Tref- 

pafs partakes in fome Degree (and anciently did (o muckj 
[ra^LoTdsof ™?^^^ ^f t^^ Nature of a criminal Profecution ; all thefe 
Parliament Circumftances taken together, feem to afford a* tolerable 
are priviie- Proof that the Lords of Parliament are intitled to fuch a 1 
demcanws " Privilege of their Perfons in Mifdemeanors, as well as in 

civil Cafes. 

Privilege of jt appears further from the foregoing Speech of Sir Ro^ 
v^tth* Prlvi! ^^^^ Sawyer, that the Privilege of Peers out of Parliament- 
lege of Time was generally underftood, and allow^gLt* be of the 
dl^rC^'^lPa - ^^^^ Extent with the Privilege of Memb«i3|f either Houfe 
liament. ^^' ^f Parliament during the Sitting of Parlianroit. And upon 
Privilege of this Analogy between the two Privileges, Sir Robert endea-* 
fwmTmV ^°^^^^ ^^ prove the Privilege of Peerage from that of Par- 
evident than liament^ 

Privilege oS 1 

Peerage. 1 
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Hamenty^ibich tatter hci|fc|ms to think the more evident of 

the twij^H^ ■ w P i -u 

This fliews that the Privilege of Parliament was at that plniac^nt 
Time very confidently and generally allowed to extend to extended to 
Mifdemeanbrs, as well as to civil A&ions: And this gene- ^'^*^«nie*- 
ral Opinion feems to be a confiderable Proof of the Law in 
this Cafe, if not itfelf to conftitutc the Law. But if this 
be not thought a fufficient Ground for fuch a Conclufion, 
we may yet mawKe of the other Opinion of the Analogy Analogy be- 
between the two^^vileges of Peerage and Parliament, and [ZVprhTi. 
fuppofing^to be as well grounded as it feems to have been leges of 
generally flkeived, we m^ reafon upon it in a contrary Peerage and 
Order to » Robert Sawyer ^ and derive by Means of it ^*^''*™«°'- 
the latter Privilege from the former: For having colIeQed 
a yariety of Circumftanccs (which have been juft now re- 
capitulated) that tend to prove that the Peers were intitled Members of 
to fuch a Privilege, we may conclude, if this Analogy be intitlc™t^o' 
allowed to fubfift between the two Privileges, that the fame P.ivi- 
Members oi|^ Houfe of Commons are likewife intitled to '.J^es *s 
the fame Pnvilege in the fame Cafes during the Sitting of jing^heslt- 

Parliament. * ting of Par- 

liament. 

yo^n Wilkesy0.i(\. was committed to the Tower by the Defendant 
Lords Egremont and Halifax^ the two principal Secretaries tothTr^wr 
^ of State, for refufing to enter into a Recognizance to ap- by Secretary 
pear before the -..Court of King^s Bench^ and was now ^^ State's 
brought into the Court of Common Pleas ^ by the Deputy "^J^^^^l^J 
Lieutenant of the Tower ^ upon an Habeas Corpus to him enter into a 
direaed. Recogni- 

zance lo ap- 
pear in K.B. 

The Retuni was read, and the Warrant was as follows, viz, Retumcead, 

^* Charles Earl of Egremonf, and George Dunk Earl of Ha- ^^^^^^^ 
li/aXf Lords of His Majefty's mod honourable Privy 
Council, and Principal Secretaries of State. 

** Thcfe are in his Majeily's Name to authorize and 
require you to receive into your Cuftody the Body of John 
Wilkesy £ft^. herewith fcnt you, for being the Author and 
.Fubliflier ^fl^WRnoft infamous and feditious Libel, intitled 
** The iJmh Briton, No. 45." tending to inflame the 
Minds and alienate the AfFeftions of the People from His 
Majefty, and to excite them to traitrous Infurreftions 
againfl the Government ; and to keep him fafe and clofe 

R until 
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WtTtii he (hall be deliveirM by duA^Gdurfe <^f Law^ and fot 
fo doing this (hall be your WarrJS. Given at Sapt Jsmes^s 
the 30th Day of April, 1 763% Ui the ikir'd Year of His 
Mijcfty's Reign." 

Signed Egremont. (L. S.) 

Dunk HAi^irxx. {L. S.) 

To the Right Honourable John^ au 
Lord B^rkeky of Strattahy Con- «^ 
ftaWe of His Majefty^s Tavjer 
of Landoriy or to the Lieutenant 
rf the faid ?W^r, Or his De- 
puty. 

itetorniirea. '^^^ Return being read, VLu Serjeant Glyn^ (the Dcfen- 
diint's Cotinfel) prayed it might be filed, which was order- 
T*^**^!!"?" ed accordingly ; ft nd then he took two txceptionn to it, 
t^thatDe- ^^^ fubmittcd further, that the Defendant being a Menaberr 
fendant be- of ^a) Parliament, was intitled to his Privilege^ and ought 
*Ur of^i^I f^^ *^^^ Reafon alone to be difcharged, 
liaMeac ' After folemn Argument at the Bar, and Time taken iPor 
might be Confideratioti, the Chief Juftice deliver«s|j the Kefolcrtion 
^*^!ef ^^ ^^^ Court, (which was twanimoos) to the following Ef- 
Joftice fed: : 

rratrt Ar. Pratt Ch. Juft. ** Wheffi this Return was read, my 
X\\^^ Brother Gtyn, Counfel for Mf . IVtlkes, made two C>bJ€aii. 
ihe Re!oia. oris to it^; and thoijgh thofe (hould fail him, lie infifted thart 
tiooof the ]\/[r. If/'ilkes from th^ Nature of his particular Station and 
Def^'ndaat CharaSer, as being a Member of the Houfe of Commons, 
being* Was ifttitled to Privilege of Parliament, and ought for that 
Member of Reafon alone to be difcharged from his prefent Imprifon- 
ought 10 be ment. To begin with the Objedions. The firft was^, that 
difcharged. it did not appear by the Warrant that Mr. Wilkes Aood 
ThefirilOb- ^harored upon any Evidence with being the Author of the 
Whether Libel delcnbed in the Warrant, the true Queltion arifing 
ftatingthe ijpon this Objection is, whether ftating the Evidence beef- 
ffTentUUo*' f^'^^i^' to thc Validity of the Warrant, and upon this Point 

the Validity 

of the War- * . , ^ , ^ . , 

rant. C<^) He rcprclented the Borough t)f Jiylifiufy^ Biti^Mi, 'r^kkitkihh 'fbr AHt 

famous conlefted Ekction in Q^eien y^^'s Reiga, ivhereln Lord^htef Joftfib 
Hfftt delivered HU excelieoi A^gument, contrary (o the Optnioo of the oc^ier 
three Judgti of the Court*, the Reader may fee it (and it is well worth his 
Terofal) in the Life of that emintot Chitf j«ilicey lauly pnb'ilhcd, ftii*f% io 
^5. 



Vc 
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we are all clearly of Opinion that the Warrant is good ; we Secrettfies 
coftfidfer the Secretaries in the Light of common Juftices of fid^J^*i^*** 
the Peace, they no more than any common Juftices can iffue commoajv* 
Warrants tnerdy ex Ojicio, or for Offences within their ^'<=®» *^ '*»• 
private Knowledge, being in thofe Cafes rather WitnefTes R^herWit* 
than Magiftratcs ; but though this be admitted, it will not nefles tb«» 
affed the prefent Queftit)n. The prefent Queftion is, M«8iftrtt«* 
whether the ftating the Evidence be effential to the Validity 
of the Warrant ; 00 Authority has been cited by the De- 
fendant's Counfel to fhew it. Rudyarifs Cafe in a Fentr. Rudjari*% 
22. was indeed referred to, but upon examining that Cafie, ^*** 
it does not apply. The Commitment there was a Commit- Nee^ffary to 
ment in Execution, and therefore it was neceffary in that ftatethcEvi- 
Cafe to ftate the Evidence. It was urged farther, that the com^u!"* 
Ground of the Juftices JurifdiSion, refted m the Charge m*nt in Ei- 
by Witneffes, and if it was otherwife, every Man's Li- ^cution. 
berty would be iti the Power of the Juftices. The Objec- 
tion deferves an Anfwer, and if it had not been determined 
before, I fhotitd have thbught it very weighty and alarming ; 
but it has been fettled. Before I mention the Cafe where it 
was folemnly adjudged, I would take Notice, that neither 
my Lord Coke^ my Lord Hale, or Mr. Hatvkins^ all of them Nwie oUht 
very able Writers upon the Crown Law, have confidered c'Jl)wnL«w- 
fuch a Charge as is contended for to be effential. In the yers have 
Trial of the feven Bifliops, though they were committed ^?^^p^^'^, 
ofi a limilaf Warrant, their Counfel did not take the fame of^juftitts 
Objeftion. In referring to that great Cafe, I am not to be of the Peace 
underftood as intending to give any Weight to the Determi- '^^'f J"^'^" 
nation of the Judges who fat upon the Bench, in that Caufe ; reft ja tht 
I rely only on the Silence of the Defendant's Counfel, who Charge by 
were all of them Lovers of Liberty, and the greateft Law- T|J[cJ|)^n,-g| 
yers of that Age, We have feen Precedents of Commit- for the fevcn 
ments returned upon Habeas Corpus* s into the King^s Benchy Bilhops 
where the Warrants have all been in the fame Form, and no ^^Li^grtt * 
fuch Objedion taken ; but the very Point was determined and great 
in the Ofe of Sir W. Windham , 3 Vin. Abr. 530, 535. ^^'^yj"- 
Stra. 1. who was committed for High Treafon generally, ;i^,»^^^», 
and not on the Charge of any Body, ftated in the Com-Ctf*. 
mitment, i HawL Pi. Cr. 120. Chap. 17. Se^, 17. refers «»f^j, tQ' [•« 
to the Cafe of Sir W. Wytdham, and fays it is fafer to fet SdogchIr|. 
forth that the Party is charged upon Oath, but that is not ed on Oaih, 
neceffary. Thus hands this Point on Authorities. T!»2 ^^^^"°t °«- 
other Oijjcaion was, that the Libel itfelf ought to have "hewher 
been fet forth in hdc Verba^ but upon that Point tOo, we Obje^ion. 
ate all of Opinion that the Warrant is good, tt waf 

E a nrged, 
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The fpeafic urged, that the fpecific Caufe of Detention ought to be 
p*"/^°^^^: fitted with Certainty; and therefore, if a Man be com- 

teniioQ need !/.»-», i ,tt n t • n ..l 

rotbeiUtedniitted for Felony, the Warrant mu ft briefly mention the 
in the War- Species of the Felony. Now the Species of every Offence 
™if ^^"""muft be colkaed by the Magiftrate out of the Evidence, 
Magiftrate but he is not bound to fet forth the Evidence, he is anfvvera- 
not bound to \y\Q Qf,|y f^^^ ^^^^ Inference he deduces from it. As to a Li- 
Eiidence!''^ ^^^ the Evidence is partly internal and partly external. 
Evidence of The Paper itfelf may not be compleat and conclufive Evi- 
« Libel part (jgp^.^^ tor it may be dark and unintelligible v^itliout the In- 
^nd"p^r"ly nuendo's which are the external Evidence. There is no 
external. Other Name but that of Libelvapplicable to the Offence 
ont*N* ^^^^^ libelling, and we know the "©fence fpecifically by that 
appUcabkto Name, as we know the Offences oXJIorfe- dealing, For- 
ihaOfTence. gcry, E^ff. by the Names which the L\^ has annexed to 
them. But two Reafons were urged wNfL the Evidence 
ought to be ftated Firft, it was faid, that w"tthout it, the 
Court cannot judge whether it be a Libel or not.v The An- 
The Court fwer is, that the Court ought not in this ProceedJog to give 
up^nlnA'-^"y Judgment of that Sort, as it would tend to pfcjudica- 
plication for tion, to take away the Office of a Jury, and to crcttte an 
Hail, to de- improper Influence. The other Reafon was, that lunlefs 
c^fiTnce.^ ^ *'^^ Libel be ftated the Court cannot be able to determii\e on 
Nature of the Quantity of Bail. 1 anfwer, that Regard to the iNa- 
ihe OjTencetm-g ^f j^g Offence^ is the only neceffary Rule in Bailir 
cdFaTy Rule ^5 to the Offcnce of a Libel, it is an high Mifdemeanrirj 
itt baiting, and good Bail (having Regard to the Quality of the Offcv- 
r*°uir^bl^ der) fhould be required, but if the Libel itfelf was dated], 
ofaLibciler. ^^^ could have no other Meafure of Bailing than this ; he- 
fides, there has been no Cafe fhewn to warrant this Reafon,^ 
and it was not urged in the Cafe of the feven Bifhops, but 
then it remains to be confidered, whether Mr. Wilkes oug^ht 
» not to be difcharged ; the King's Counfel have thought fit 

Defendant's to admit that he was a Member of the Houfe of Commons^ 
Ml"mbe*r of ^"^ ^^ ^^^ bound to take Notice of it. In the Cafe of the 
Parliament fcvcn Bifliops, the Court took Notice of their Privilege ^ 
ttdmitted, from thcir Dcfcription in the Warrant, in the prefent Cafe i, 
Imind^o'^' there is no Suit depending ; here no Writ of Privilege can »• 
ttk« Notice therefore iffue, no Flea of Privilege can be received : It 
of k. refts, and muft reft on the AdmifTion of the Ccunfel for the ^ 

C|;own ; it is fairly before us upon that Admiflion, and wc 
are bound to determine it. In Lord Coke 4 Infi, 24, 25. af- t. 
ter (hewing that Privilege of Parliament is conufable at 
Common Law, he fays, that Privilege generally holds, 
unlefs it be in three Cafes, viz. Treafon,' Felony, and tlie 

Peace. 
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Peace. We have not been able to have Recourfe to the |nwhatCt- 
original Record, but in Cotton* s Abridgment^ JoU 596. you o/pajHa!^^ 
will find my Ld. Coke was right The Cafe I woulii icfcr mem holds, 
to is that of JVilUam Lake, oth of Htn. 6. who heinff a ^^itHam 
Member's Servant, and taken in Execution for Debt, was 
delivered by the Privilege of the Hou/e of Common f^ the 
Book adds, (and for that Purpofe I refer to it;) wherein is 
^to be noted, that there is no Caufe to arreft any luch Man, 
but for Treafon, Felony, and the Peace. In the Trial of 
the feven Bifhops, the Words *' the Peace" are explained * ^^^ ^?*^' 

^^ r, r t T^ ,, T 1 ^ r r rx-» means • Su- 

to mean ** burety ci the Peace." In the Cafe of 7/7^ ret y of the 
King w. Sir Thomas Culpepper y reported in 12 Mod, 108. P«a^<?V 
Lord HqU fays, that whereas it is faid in our Books, that cf/.f^X5-^* 
Privilege of Parliament was not allowable in Treafon, Fe- 
lony, or Breach of the Peace, it muft be intended where 
Surety of the Peace is defired, that it (hall not protefl a 
Man againft a Suppluavity but it holds as well in Cafe of 
IndiQment, Information for Breach of the Peace, as in 
Cafe of A£iions. In the Cafq of Lord Tankerville a few Lord T/ni. 
Years ago, which though not reported in any Law Bcok, (/^'j^' ' * 
is upon Record in Parliament, it was held that Bribery, be- 
ing only a con/Iru^ive^ and not an a<!lual Breach of the ^ con^ruc- 
Peace, fliould not ouft him of his Privilege; there is no ^f the Peace 
Difference between the two Houfes of Parliament in re- rfocs not oalt 
fpea of Privilege. The Statutes of 12 ^ 13 IVU, 3. r. 3. ^'^^H^^l^f 
and 2 y^ 3 j^n, c. 18. fpeak of the Privilege of Parliament in privilege cV 
Reference not to one Hcufe in particular, but to both Pa.llament 
Houfes, what then is the preient Cafe? Mr. Wilkes, i'^^^^^^^'^ 
Member cf the Hcufe oj Commons y is committed for biing 
the Author and publifher of an infamous and feditious Li- 
bel. Is a Libel ipfo Fa^o in itfelf an aftual Breach of the Libel only 

Peace? Mr. Dalton in his Jujiice of the Peace^ foL 2^9- not Llhuzi 
defines a Libel as a Thing tending to the Breach of the Breach of. 
Peace. In Sir Baptifi Hicks's Cafe, Hob, 224. it is called ^>^ePcate, 
a Provocation to a Breach of the Peace. In Lev. 139. The 
King V. Summers J it was held to be an Offence conufable 
before Juftices, becaiife it tended to a Breach cf the Peace. 
In Hawk. PL Cor, 193. chap, 73. fe^, 3. it is called a 
Thing direftly tending to a Breach of the public Peace. Privilege of 
Now that which tends only to the Breach of the Peace, is Ptrliamont 
not an a^ual Breach of it, is too plain a Propcfulon to ad- o°'^V"-*, 
mit of Argument. But if it was admitted that a Libel Peace un- 
was a Breach of the Peace, dill Privilege cannot be exclu- lef-^ it re 
ded, unlefs it requires Surety of the Peace; and there has n."' «?f Su«e- 

' ■ 1 ' . ? . ties ct the 

• been ptace. 
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Seven Bi- i,een no Precedent but that of the feven Bifhops cited to 
only' Piece- ^^^ that Sureties of the Peace are requirable froni a Li- 
dcni of Li- heller ; and as to the Opinion of the three Judges in that 
*T*'Ted*'"^ Cafe, it only ferves to (hew the miferable State of Juftice 
givt" uret^ in thofe Days AUyhoney one of the three, was a rigid and 
ofthePeace. profeffed (a) Paplft, Wright and Hollovjay^ I am much 
Jiidge y^//jf- afraid, were placed there for doing Jobhs, and Powell, the 
fVrigkt «ndOiily honeft Man upon the Bench, gave no Opinion at 9U. 
HoUovtaj Perhaps it implies an Abfurdity to demand Sureties of the 
For^cWne**^* Peace from a Libeller ; however, what was done in the 
Jobbs. Cafe of the feven Bifhops, I am bold to deny was Law. 

'rmpeU the 

cnly honeft Upon the Whole, though it (hould be admitted, that Su- 
no Opinion* ^^^^^^ ^f *he Peace are requirable from Mr. Wilkes, ftili his 
Seven Bi- Privilege of Parliament will not be taken away till Sureties 
(hop? Caie [^^ve been demanded and refufed. Let him be difc barged. 
Privilege of ^"/^^ Term 3 Gee. 3. 1 763. C. F. MSS, TAe Kin^ v. ^^hn 
PtrHament Wilkes, Efq. 
iiqlcfstillSu- 

vMuefi^have However fince the above Opinion of ibe Court of C^m- 
inanded and ^^*^ Phos, the RefolutioHs of both Houfes pf Parliament 
icfuied. hav^ cl^termined^ that Privileeje does not lie in the fingle 
STptfiul!'" Cafe of a feditious Libel, ^od mta, 

|xu»t have 
fefolvedyihal; 

Pnvilege i . . i i . .1 j — , 1. ■ ■ . 

4oes n^t lie 
411 tb« Caie 

owubd.' Chap. XVIII. 

AFFIDAVITS. 



An^flMavit TTT was refolvcd in this Caff, that on a Motion for an 
on can^'^iye A InforfTfiation agaipft yf. ^n Affidavit in a Motion agaieft 
read in a^- H' Cannot be read ; b^caufe the Swearer cannot be profe- 
other. cuted for it if f^lfe. MschoflrMs Terni 6 An. 1 707. ^ B, 

1 1 Mod, f 41. />/. 9. The ^een v. Theiford Mayor. 

"riplift U . A" Affidavit being intitled The King v. Lewis, it w**^ pb- 

iAiitkd. jefted there was no fucfa Caufe in CoMrt ; bwt the Coqrt 

faid^ it was enough that there was a Cdvife below between 

The King and Liwis, fo the Affidavit was read. Trinity^ 

Term 12 Gee. 1726. K. B, Stra. 7Q4. Thff King v. Lewiji. 

(a) Burn, Hift. 0. 7*. 745. 3 Med. 1351, 



Chap. i8- AFFIDAVITS. 

The Affidavits on which an Information was moved for 
had no Title (which was agreed to be right), but the Affi- 
davits for the Defeiviant f^n (hewing Caufe w^re intitled 
I'he King v. Jones ; and upon Objedion to the reading 
tbecn, the Court {i\^y th^t there b«in^ a Rule in the Kin^s 
Rtnxk to fliew Caufe why there fliould not be an Informa- 
tion, that was a Proceeding in Court between The Kin^ and 
y^neif ,and warrfinted the intitiing the Affidavits in that 
Manner. TrinJty Term I2 Get. 17^6- K. B. Stra. 704. 
705. Andr. 313, 314. S, p. TkeKittg v. Jones, 

Information was moved for, and a Rule to &ew Cau(c •'?"** 
At the Day frefh Affidavits were produced, Part in Confir- -.J'^fl 
mation, and Part introdudory of new Matter ; and the fisrnuii 
Qucftion was, whether the Affidavits could be read accord- ^^^?\ 
ing to the Courfe of the Court, it being objeded, that no ^^^ 
fupplemental Affidavits but could be made in Confirmation daaiv 
only, l^^^'^ 

The Court faid, that where Affidavits are produced^ Part but in 
in Confirmation, and Part introduQory of new Matter, it is firmtti 
not a general Rule that they (hall be abfolutely rejefted ; °° ^' 
but thie Court will be pretty nice in diftinguiihing what is 
new Matter, and what is Confirmation of the old. 

In Affidavits upon which the Rule was made, the Com- 
plaint >vas, that A. and B. and feveral other Perfons, Wr. 
but no Perfon particularly charged ; thefe Affidavits were 
nqt produced, in order to fix the Charge upon particular 
Perfpns. 

The Affidavits now oflFered are intirely introduftive of 
new Matter ; for the Charge in the firft Affidavits being 
general, a general Anfwer would have been fufficient ; but 
this is reducing it to a particular Charge, and therefore 
makes a particular Anfwer neceffary. Hilary Term 7 Gto. 
Z' 1734. K. B. 2 ^^/, 178. pi 142. Tie King v. Kinajion^ 



Chap. 
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Chap. XIX. 
INFORMATIONS and INDICTMENTS. 

King's nr\ H E King's fa) Peace includes good Order and 
f r"b^b*o^ A Governnnent, and that Peace may be broken in ma- 
kcrwithout ny Inftances without an aSual Force. 2 Kel. 230. pi. 103. 
Force, as 4^3 if it be an Aft, 

I. Againft j, Againft Religion. 

Rei gion. 

' 7, Againft 2. Againft Morality. And 

Molality. 

A ainik 3* ^o^*"^ ^^^ Conftitution, or Civil Government. 

the Confti" 

tu^on, I. Againft Religion. 

Libel to re- j^ js a I/ibel if it reflefts upon Religion, that great Bails 
ljgjQ„°"j^^' of Civil Government and Society, and it may be both a 
be a fpiritu- fpiritual and temporal Offence. 

ml and tem- 
poral Of- 

ScTnii Ions Txror brought by Defendant to reverfe a Judgment up- 
Words a- on an Indictment, before Juftices of Peace for fcandalous 
gainil Rtli- Words; TAui the Religion now profejfid was a new Religion 
^•**°' within Jifty Tears y Preaching was but Prating, and hearing 

of Service more edifying than two Hours Preaching: And he 
Not inquir- ^^^ thereof convided. The Error affigned was, that this 
ablebetore was not any Offence inquirable by Indictment, and before 
Jufticcs of Juftices of Peace, but only before the High CommifTion- 
. *^** ers ; and it was referred to the Kirg's Attorney to confider 
thereof; And the Attorney (b) General certified, thai it 
was not inquirable before them ; and of that Opinion wag 
the Court, but they would advife. Eajier Term 1 5 'Jac. 
2. 1617. K,E. Cro.Jac. 421. pi, l. The King w. At wood, 

(fl) The Wifdom of the Law has filled it the King's Peace^ heciofe it is 
His Ant^O'ity that commands it, it is His Jul! ice that fecuies it. The Eail 
of Ncltinzhani's Speech (as Lord High Steward) on Lord Cornvtallis''* Tiial, 
Bee St. 7ri. 

{b) Sir Henry Teherten, Dugd.Chron. Ser. 105. fVbitvt. l6y. afterwards 
fith Judpe of the Comnan Pleas. Cre. Car. 4. Tab. Judg to Cre Car. and 
to Cro Jac. Dugd. Chron. Ser. ic5. Chren. Jur, 1S9. Sec Crt.Car, 
^1 3« ^' 7*' ^3« Fortefc. Rep 383. N. B. This Judge is omitted in 
H^htt^v. and that Camb. Brtt. 474. lay* be was Lord Chief Juftice of png- 
land under King Charges ike Firji, 
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An Information was exhibited againft the Defendant in Blafphemy. 
the Crown Office, for uttering of divers blafphemous Ex- 
preffionS, horrible to hear, viz. That Jefus Chriji txfas a 
Bafiard^ a Whoremafler^ Religion was a Cheat ; and that he 
neither feared God^ the Devil ^ or Man 

Being upon his Trial, he acknowledged ihc fpeakmg of 
the Words, except the word Bajiard ; and for the reft, he 
pretended to mean them in another Senfe than they ordina- 
rily bear, i^z. Whremajler^ i. e. That Chriji was Majlcr 
of the Whore of Babylon^ and fuch kind of Evafions for the 
reft. But all the Words being proved by feveral Wit- 
neffes, he was found guilty. 

And Hale faid. That fuch kind of wicked blafphemous Blafphemy 
Words were not only an- Offence to God and Religion ; but oTenclf .^ 
a Crime againft the Laws, State and Governnient, and gainfl Reli- 
thereforc puniftiable in this Court. Yoy to fay Religion is g'°" ^'^^ *- 
a Cheat y is to diffolve all thofe Obligations whereby civ^l ^^'^ ^' 
Societies are preferved, and that Chri/lianity is Parcel of the Chrinianity 
Laws of England ; and therefore to reproach the Chriftian ^*'^"* °'" 
^eligiony is to fpeak in Subverfion of the Law. Hilary EnCiij, ^ 
Term, 27 Car, 2, 1675. K. B, Ventr^ ,293, 3 Keb, Rep. 
6o7./>/. 53. The King v. Taylor. 

There was a Special Verdid on a Libel about the Trini- ^Je r^S 
tji and it was not made a doubt of in that Cafe. Eajler ^' 

Term 10 An. 1709. 2 Stra, 790. The i^ueen v. CLndon. <^ Soher Re* 

Defendant was convided for a Libel, intituled, ** A plj to the 
fober Reply to the merry Arguments about the Trinity." '"'"^ ^'^' 
^ Stra. -fig. See W. 416. The King w. Hall. Tounhra* 

Five feveral Informations were preferred againft the De- o»>y'' 
fendant by the Attorney (a J General, for publiftiirg five ^^^IfT, 
plalphemous Libels wherem the Miracles or our Saviour five blafphe- 
were turned into Ridicule, and his Life and Converfation ^^^^ !'''«*« 
expofcd and vilified.' HI5 Counfel offered to move three ^-'^'IV^f 
Matters ip Arreft of Judgment. One that the Book was oar Saviouf 
not writ againft the Chriftian Religion, the other admitting ^*'* "^*" 
It was, yet it could not be punifhed by the Temporal ^"^ * 
Courts, but was a Matter innocent in itfelf, and lawful for 
every Man to do. The third that the Statute of 9 y 10 ^''?' 9 ^ 
f^' 3- ^' 32. had appointed a lefs puniftiment for this Of- *^ ^' ^' ^' 
fence, than was at the Common Law, and by that Means 
had taken away the Punifhment at the Common Law. 
3ut the fecond of thefe Points the Court faid they would Court would 

-' not luffer it 

to be arga- 

U) Sir FhiUpTtrkij (ttChp, ii.fol, 24.. in Nolei. writing a 

' ■ nct^*'°" ^^''- 

gion v/tis aa 
Offeoc^. 
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not (a) fuflFer to be argued j for the Chriftia^n Religfon is 
eftablifhed in this JCingdom ; find therefore they would not 
allow any Books to be writ, which flioutd tend to ^tter that 
Rcli ion ^^Jihlifliment. They ohferved too, ih^t as the Chriftian 
Paitof the Rehgion wa§part of ihe J^aw, whatever derided that, die- 
Law, fided th? Law, and confeqventfy nr|uft be an OflG^nce a- 
i^"efid^th« S^»"ft ^he Law ; for the Laws are the only Meaps to 
Law. preffrve the Peace and Order Qf every Qoyernmenr, gnd 
therefore whatever ejfpofe^ them prevents the ]Peac? %nd 
Order of the Qovernpient to be lc?pt. Th^y fnld the Caf<i 
TktKhgv, of "JAe King v. "fayhr was exa^Iy founded upon this Rea- 
^^ ""' fon, as it is reported in Vent, 293, So w^s the Cafe of 
€'ke KsHgv.T^e King V. Halls where the buffoon ipg the TrinJty nf^is 
MiUL h?ld punifhable by Information. This they faid wj^s a 

Point, that carried with i^ fuch cle^r Convifltipn in itfelf, ' 
l^erufpd to that they refufed to hear the Counft?! give their Reafons ^rhy 
^ear oun- ^j^^^ fhouldbe heard to it. Upon v/hich th^ Counfipl bqgfn 
to fpeak to the $rft Point. They faid, ^hat the Intent" of 
thef? Books were only to (hew, that the Jy/Iir^icles of yejiis 
wpre not to be taken in the literal §enf(? ; for a| fuch they 
were not great enough to prove his Divinity ; byt th^t th^y 
My|t>f?la|jd ^^1:^ tQ J3p und«rltood in a mArftlcaj and allegorical Mean- 
Meaning. i^^« Bv^ ^^ ^nofl: th§ Counfcl pbferved, this Book coujd 
only be con fleered as ftriking againft one received proof 
of his M-efiiahftiip, and not attacking Chriftisinity in g/enc- 
ral. To th^ third they faid, that before this Aft the QQiu*t 
could inflict a difcretionary Puniflimept, which nnMgJit 
hav^ l^een much greater than that prefcribed by the ota- 
tute ; they faid that the' Intent of this Aft Height well ^e 
conftrued to limit- the Difcretion of the Q)art, and l^y t)»>t 
Me^ns take from the Court that Power of paffing Ju^g- ' 
ments, which they bad before 5 npw th^y p|}fejve4a tjift ■ 
if the Power of paffing the old Judgmei}^ wj^ tak^n ,%wwt 
the Intent of the Par)ianieAt might well be cpnftrp§4 tp Sc ,-] 
to takeaway the old Method of Proceeding by eftabliQi- j 
ing the new one. To the firft of thefe jPpints the Co^ft 

(<t) The Cqy^n declfred they wotilH pox. fufilar it to be cU^atf^d, yi^Ketto, 
to wri(e agalnll Chridianicy /f general yvas not «^ QfFe^ce pj^o'lyible in {^' 
Tempoial Couits at Cotpmon Law ; they dedred it might be take^ notice j^i 
that toey laid this Strcu upon the Woid general^ and did not inieod to inotwle 
Dilputes between learned Men upon p^rii^ular cpotrpverted ^9^1(9^ % ^9a» 
834. The laie Lord Chief Juilice Raymond in delivering the Opinion of tlie » 
Court faid, '^ I would have it iaken Notice of, that we do not meddle with ^C 
any Differences in Opinion, and lixat we ir^eKopfe on)y, wheie^e v«ry |toot j 
of Chriliianity itlelf is ftruck at.'* And witn him agreed the whole Court. " 
fiiz-^ib, 66' 

faidt 
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fa\d, they were of Opinion that the attacking Chriftianity A"»cy»n* 
m this Way was dcftroying the very Foundation cf it ; deiiroy* iu 
and thoBgh ther^ were Profeflions in the Book, that the 
Dcfign of it was to eftablifli Chriftianity upon a true Bot- 
tcjh, by cQnfidering thcfe Narratives in Scripture as emble- 
matical and prophetical^ the Court, faid, thofe Profeflions 
could not be credited ; and the Rule is, AUegatio contra MUgath 
Factum rton eft adrmttenda. To the third Point, they ob- ^'^^^^Jj'^l 
fervcdi that this was againft an eftablilhed Rule, which JUL/^,^^ 
fays, that a new Law Yj^ inftituting a new Punifliment N«w Law 
ihall not take away the old one, unlefs it changes the Of- ^"[JJ^^J 
fence, and makes it of a different Nature. Eajfer Term, pMiIiinlcnt. 
Z Oeo. a. 1729. Barnard. K. B, 162, 2 Stra. 834. Fttz- 
fib. 64. Tie King v. Wooljion, 

H. If it be an Aa agaioft Morality. ^ w^'^^'^y- 

Dcftroying Morality, is dcftroying the Peace of the Go- ^^^^^^ , 
v^rnment, for Government is no more than public Order, ' ^ * 
which is Morality. My Lord Chief Juftice Hale ufed to 
fay, Chriftianity was Part of the Law, Ventr. 233. and pjj"^'j"*2^ 
why not Morality too ? Every immoral Aft is not indiS- uw.° * 
able, fuch as telling a Lye, or the like ; but if it is de- Telliog « 
ftrudive of Morality in general, if it does, or may, afFeS ]^\^^1 "*' 
^l the King's Subjedsy it then is an Offence of a public 
"((ature. And upon this DiftinSion it is, that particular Fomicttian 
fiQ& of Fornication are not puniftiable in the Temporal °J^.P*^»^- 
Courts, and B wdy-houfes are. The Court of King's Bench ^^.liclu,?^ 
|i the Cuftos Morum of the King's Subje£^s. Sid. 168, pL but Bawdy- 
il ?9* And upon this. Foundation there have been many Pro- ^^^^^ ^^\ 
g.l Witiona figauift the Players for obfcene Plays, though they Cu/o! m^ 
^1 Iktc had Intereft enough to get the Proceedings ftayed mm. 
.^ I Wore Judgment, z Stra. 190. Pro.ecoti- 

bll Tfcc ©efcndanl was indided at the Common Law for p7.yc«'°fpr 
IJ1.I ftfcnl Mifdcnacanors againft the King's Peace, and which obfcene 
Ig^lrrere to the great Scandal of Chriftianity, and the Caufe ^^^1^' 
\as for that he ftiewed his naked Body in a Balcony in J^f ^^^?| 
Cofoent Garden to a great Muhitude of People, and there his naked 
A) foch Things, and fpoke fuch Words, ^c. (mentipnine: Body from a 
ioaie FvticMlars of his Mifliehaviour, as throwing down ivel'kT/j 

Bawdy, aod 
t$) XJ/t^ Ch. Jvft. Raymond faid it was true, vwhere a. Siamte int'^odu.ces throwing 
:^m %wtM Law and ioflidsaaew Pun fhment, it mull b followed ; but v^here an down Hot? 
JkA of Parliament ooJ^ iofli£l>>a new PuniOiment for an Offence at Ctmm'n ^^^^ P^^ ^* 
XnH, k rtmaint an Offence flitl puniOiahk as it was befoie the A£^; fo it 



»t 



■ ia the Cafe of Forgery, which not withllanding $£//». r. 14. lemain^ dill 
Mifliable at it waa before that Statute, aod with him agreed the whole 

Bottles 
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Bottles (pift in) Vi & Armis among the People. K^b. Rep 
720. pL 93. 2 Str. 791. F'^rtcfc. Rep, 99) And thi; 
Ir.didnicnt was openly read to him in Court ; and the 
Juftices told him that notwithftanding there was not then 
Though no any ^tar-Chahibcr^ yet ihey would have him know tlial 
ber K.^b' ^^^^ Court o^ K'tng^ 5 Bench was the Cujtos (a) Morum, 2 Str, 
Cups Mo' 790. of all the King's Subjeds ; and that it was then high 
rum. Time to punifh fuch profane Anions committed againft 

... all Modcfty, which were as frequent as if not only Ch"if- 
but^lIIt*Mo- tianity, but Morality alfo had been negleded. After he 
i»iity ne- had been kept in Court by Recognizance from Trinity 
ffieacd. Term to the end of Michaelmas Term, the Coifrt requir- 
coan^zance.' ^^ him to take his Trial at Bar, but bei-r^g advifed, be 
Confcffes fubmitted himfelf to the Court, and confefied the Indift- 
Indiameiu. ment. Michaelmas Term 15 Car, 2. 1663. K. B. Ths . 

Kirtg V. Sir Char if s Sedlry, 
Defendant 'fhe Defendant was indifted for printing fome obfcene 
for publirh- Poems of my Lord Rochefler^s tending to the Corruption 
ing Lord of Youth ; upon which he went abroad, and was outlaw- 
RocbeJlet\ ^^ . which he would not have done if iiis Counfel had 
thought it no Libel. Michaelmas Term 10 fVilL 3. 1698. 
K, B. 2 Stra, 790. The King v. Hill. 
Information Information exhibited by the Attorney General a- 
[ng -Venu's "^'^"^ ^^^ Defendant Edmund Curl^ for that he '' being an 
inihe Cioii- Evil difpofed and wicked Man, and wickedly contriving 
ter, or ihe and intending to corrupt the Morals c;f the Subje£ls of this 
Sraock"*'^'^ Kingdom, and to incline them to Wickednefs, imploufly 
and wick^*dly printed and publiihed, and (b) caufed to b^ 
printed and publiihed a certain filthy, wicked, and obfcepc 
Libel, intituled, '* Venus in the Cloifter, or the Nun in 
her Smock ;" (fetting out the feveral lewd Paffages,) to 
the bad Example, (^c. And of this the Defendant was 
found guilty ; and it was moved in Arreft of Judgment, 
Pumiliable ^^3^ howevcr the Defendant might be punifliable for this 
but nori"n ^" ^^^ Spiritual Court as an Offence againft Morality, yet 
Temforal it cannot be a Libpl for which he is punifliable in the Tetp- 
^«^"f '• poral Court. 

[a) The Conrt obfcryed many Years afterwardr, It was flaln the Force 
nfcd was but a I'mall Ingredient in ihe Judgment of the Court in thisCile, 
and if ihe Force wa<J ali they went upon, there wa'? noOccafion to taik<rf 
the Court's being the Cenjor Morumo^ ihe King's Subjedts. i Stra, 792. 

(h) An Informaiion for a Libel was in the Disjunctive, v/js, 'wrote «f 
jcaufedlube wrote, am} held not good. ^ Med 3:8. 

Whatevci 



ce 
cue 
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Whatever tends to ccrnipt the Morals of the People, ^^'^ '«"J« 

Sought to be ccnfurcd in the Spiritual Court, to which j°^e Mo"al,» 
properly all fuch Caufrs belong. mufthecen- 

In the Reign of King Charles the Second there was a ^"7^ '"^'^« 
filihy run of obfcene Writings, for which we meet with coi'/rt"* 
iw Profecution irt the Temporal Courts; and fince thele NoP:ofica. 
- _ were Things not fit to go unpuniflied ; it is to be fuppof- ^JT" "^ ^^* 
^' cd that my Lords the Biihops animadverted upon them in Comrfor 
their Courts. obfcene 

It is not pretended, fiiys the Attorney (a) General con- j^^' r"^;' "* 
tra, that there is any other Way of punifhing the Defen- o\ Cbarfes 

Idant; for if the Spiritual Court had done it, Inflar.ces *^«•^f"»^• 
might be given ; and it is no Argument to fay we rneet (^JJ)^,*! ^^_ 
with no Prohibitions; fuch a Way of Argument would fwer. 
conftrue them into all Sorts of Jurifdidions. 
This is an Offence at Common Law, as it tends to cor- Offence at 
I nipt the Morals of the King's Subjeds, and is againft the 9*"""^°" 
Peace of the King. .^.i^rt ^^e 

Fartefcue J. owned it a great Offence, but knew of no King's 
Law by which they could punilTi it. Common Law is w"^f \j| 
Common Ufage, and where there is no Law there, can be Forte/cue 
no Tranfgreffion. At Common Law, Drunkennefs, or thought it 
Curfing and Swearing, were not punifhable ; and yet he^^gf^Lj^^r 
did not find the Spiritual Court took Notice of them. 

I To make it indiSable there fhould be a Breach of the 
Peace, or fomething tending to it, of which there is no- 
thing in this Cafe. 

Reynolds J. It is much to be lamented if this is notMr.Jnftice 
punifhable : Agreed, there might be many Inftances ^^y"^^' 
where Afts of Immorality are of Spiritual Cognizance on- thtnk* it pa- 
ly; but then thofe are particular ASs, where the Profe- nifhabic. 
cution is pro Salute Animae of the Offender, and not ?^J^.'^ ^'' 

I Ult I 

where they are of a general immoral tendency ; which ij«. 
ht took to be a reafonable Diftinj^ion. Drunkennefs and 
Swearing were punifhable in the Spiritual Court before 
the Afts which made them temporal Offences, and in 
which the Jurifdidlion of the Spiritual Court is faved. 

Frobyn J. inclined this to be punifhable at Common 
Law, an Offence againft the Peace, intending to weaken 
ihc Bonds of civil Society, Virtue and Morality. 



(tf ) Sir rhilif> rorh, fee Chp. p. in Note«. 

The 



[uilice /'r#- 
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Conrtftilttt The Court afterwards gave it as their Opinion, that 
All u WM ^^^^ ^** * temporal Offence ; and therefore they gave 
a temporal Judgment for the fa) King. Michaelmas Term i Geo, 2. 
0<rence,«ndi728. ^ Stra. 788. to 792. Barnard K. B. 29, The 

the King. It feems, that a Writing full of obfcene Ribaldry^ with- 
Obfcene Ri- Qy{ any Kind of Refle£iion upon any one, is not punifii- 
out pa'rtico- ^^^^ ^^ ^'^ ^y ^ny Profecution at Common Law, as Mr. 
lar RefJeai- Serjeant Hawkins has heard it agreed in the Court of 

7({iab!c Sr ^'"^'^ ^^'^^ » y^^ ^^ it^tt\% that the Author may be 
Common .bound to his good Behaviour, as a Scandalous Perfon 
/.j«tfiyet of evil Fame. Hawk. PI. Cr. 195, B. i. Chap. 73. 

biet'bJ'*' Sea. 9. . . . 

bound to his The Defendants were indifted, by Indifimcnt found 
good Beha- at the Old Bailey, for making, printing and publifhing 
NoTibcl * ^^^^^ ^^^ fcandalous Libel againft divers good Subjefls 
nniefi it re- of the King to the Jurors unknown, to the Intent and 
flcftt upof) Purpofe to defame the faid Subjefts of the King^ to 0- 
cuU%«rft!o! ^^^'" SubjeSs of the King, to the Jurors cognitis et'etg- 
nofcendis, and to move Strife among the liege Subje£b of 
the King, to the Jurors ^unknown, cognitos, et tognofcen* 

wmbg'to ^^^* ^^- ^"^ ^^^^ IndiSment, after feVeral Motions, 
retftot* In- was removed into the King*s Bench by Certiorari, which 
^'i^^ni^or Certiorari the Court was very unwilling to grant; but 
fouid\tthe"P®" Information that the- Recorder, before whom the 
oUBaiUy, Defendants were to be tried, looked upon himfelf as af** 
Recorder fefted by the Libel, a Certiorari was granted. And it 
floald On, being tried before Holt Chief Tuftice, at niji prius at 
Cau(€ for' Guild'kally the Defendants were found guilty. It was now 
rcmovms U. nioved by Sir (h) Bdrtbohmew Shower, Mr. (c) Mount a^ 
rue and Mr. Mutton, in arreft of Judgment that this Li- 
bel did not appear to be prejudicial to any one» for 
the Jurors did not know the Perfons who were affe&ed 
by the Libel, therefore they could not properly fay that 
the Matter was falfe and fcandalous ; they did not know 
the Perfons of whom it was fpoken ; nor could they fay 
that any one was defamed by it. Wherefore, t^c. Judgment 

(a) The Court gave Jidgmont tgAind the Defendant in the above Cafe 
contrary to the Opinion or Mr. Jaflice f'ortefcuty who thought the Work' 
v^as rather pdbliihed eft Pttrpofe 15 expofc the Romijb frtefti, the Faiberi 
Confeffors, and the Popifli Religion. Fortefc. Rep. loo. 

(h) Recorder of the City of London, % MaitL Hifi. Lond, it 06. Pref* 
to Tab, Ref,.L. C. J. Holt's J^rg, and Ref. xi, 

(e) Afterwards knighted, 2 t/l. RapH, ii€i. Sofiott6r and Attoitiey Ct- 
ii,tr%\. H^bit%o Lift. 169. 167. Baron and Lord Chief ^tfoti oS \\it Excbeaner, 
% Ld, Raym. 1219- ff^bitvf. Lift* 1 5 J. 156. Bunh, no, L.C. J. A/f'x 
LifiyS^. Notc(/) 

was 
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wmfi ftaaduntH, y^ NctB, ihisLibtl was intituled, «' '^^^^y^J^,^'^ 
Lift of Adventurers in the Ladfs InveniioHf being « Lotttry^ lurerJ^mtht 
Wr." 7>m. Ttrm. 1 1 Wit 3. 1653. L^- ^^y^f^- 468» 3 i^a^// /«- 
JW. .<^. 494. A^ R-ead. StAt, taw, 151. Firiefc. Rtp.'^^'^'**- 
98. 2 5/m. 789. 2 /fp/. 230. pi, 183. ^ Barnard. K. B. 
ij^*, 166. ffirtuJ^. W. Cr, 195. .iV^. 9. J SiiJk. 224. />/. 
I. Th« I^^'nfT V. Or/Wtf and A/«ff. 

A writ oif Em>r &( a J'idgment given at thtj Scffior.s No l«dift- 
fer tlieGouAty of Middle/ex at //ac/J^V ^i»/^, bv thfe Ju<"- ;;;,*"^!|f* ^ 
tictB of Peace there, upon an lnd'i6kment, which fets forth comntTi? * 
that »he Defendant, fwch a Day and Year> and at divers Bawd, 
other Days, at fuch •a Place, " was, and ftill is a com- 
mon Bawd; and theti and there, for her own Advatitage 
and Gain, unla^vfuHy procured ccrtiaih evil difpofed P<rr- 
fc; fons, as Weil Men, as Women, then irtd there to meet 
^ in divert Brothels, and there to commit Whoredom and 
aj Fot-nication^ in Contempt, crfr ." To this Indi^nient the 
Defendant pleadtdnot guilty, and was convided, and fined 
m- iGo/w And the Judgment wiis reverfed,; for the Indidmcnt 
5^ ought tb have been for keeping a commm Bawdy-houfc. 
^^. But what is charged in this Indi£lment is hut Solicitation of 
Chaftityi whkh is a fpifitiKil Ofienrce^ and not inqukahic 
or punifhable at Common Law. And Serjeant Brodertck 
i*Sed^ the diflFdk-CRce in RoL Mr. 44^ /)J. S, 9. See 10 ^o Aaion 
Mod. 385. where it is refolved, that for faying a Woman j^" ^^^\/ 
is « Bawd, tio A£bidn 'WilMie at Common T^w; other- man ik«<9(ra $ 
wife> if you fey fkf is a Bawd-, and keeps a Bawdyhoufe ; '^^r^^^* 
beoatafe that n an Offence inquirabte and puniihabte in a j^^^eps % ^ 

uCet* Raudyhoufe. 

It was agreed both by the Court and Counfel in this |^"P'"S » 
Cafe, that if aPerfon was only a Lodger in a Houfe, yet \y^ frkcep- 
if ihe ma^e ufe of her Room for the entertaining and ac- ing t Baw- 
o«toi»odat4iig Pteepfeinthe W-ay of a Bawdy- houfe, it^y^oufe. 
W(m\d be tUfeping of a Bawdy-houfe is much as if (he had 
thewhdie Houfe. trinity Term ^Jth, 1703. Q^1i> i, 
Ld. Raym.WQ'j. •S/ilk. ^H'l. pi 31. See t'vrtifi. R^. 
9*8, 100. 2 Stra. 791. The ^i^h V.Tierfati. 

ThrsWHk wc\ Indi^mentin London, againft the I>«fen- J^^^'^^^^'^Pj 
Awl, ftfrpriffting a lafcivious ahd dbfoene Libel, intituled, and pubiifti. 
** The 1 s Ha^gtjes of a Maidenhead.*^ It was tried before *"e: « i-'^ci, 
the Iwd Chief Jiiflice Holt, aiid the Defendant was con- JT'^he "*; < 
viewed ; and it was moved in Arreft of Judgment, that this ?>iae:ue8of • 
Offence was proper for ecclefiaftical Conufance, and noM*'***;;'- 
OBencc at Comrnon Lalp^ ; for it is only, that te defi^- *^"'** • 
itj; t<i diftuilj the public Peace, publifhed Bawdy. This 

is 



I 



64 INFORMATIONS and INDICTMENTS. Ch AP.19. 

is only general Satyr, expofing the Folly of young People, 

and expofes Fornication. 
dent^toTu. HJtCh. Juft. iaid, there were ecdefiaftical Courts, 
nifh thePub- why might not this be puni(hed there ? if we have no Pre- 
IHhc of cedent we cannot puniih, (hew me any Precedent. 

^' rowel J. This is for printing Bawdy Stuff not fit to 

be mentioned publicly ; if there fhould be no Remedy in 
No Ltw to the Spiritual Court, it does not follow there muft be aRe- 
j adl« ciT* "^^^> here. There is no Law to puni(h it, I wifh there 
not make were, but we cannot make Law, it indeed tends to the 
Law. Corrupiion of good Manners, but that is nfct fufficient for 

us to puni(h« 
It is a mere -f^^^' Ch. Jufl. This may be faid to be a Temptation 
Solicitation to Incontinence, and therefore why not (a) punifhable in 
of Chaaiiy. jj^g ecclefiaftical Court ? This tends to Bawdy as well as 

foliciting of Chaftity, but they do it only to get Money. 
judgment Thefe are Matters not fit for public Examination, let 
or i;efen- there be Judgment (b) nift at the End of the Term for the 
*^"'- (r) Defendant. Eajiir Term 6 An 1705. ^ B. Fortefc. 

Rep. 98. 99. 2Str, 790, 791. The i^ieen w.Read. 

3 Againft the Conftitution, or Civil Government. 

Sediiiou* Under this laft" Head fall the following Cafes of feditioos 
Words and Words and Writings. 

V/^'^'l^' r All the Tuftices and Barons of. the id) Coif, (e) Ftp- 
Juaicesand^^'w the Queen's Attorney being prefent, affemblcd at 
Barons. Serjeants Jnn in Fleet -Jlreet, concerning a Book devifed by 

one 



(a) The late Earl of Hardvolcke (when Attorney General) in bis AffB- 
rticnt againft Curl, laid ihat ihis Exprcflion of the chref Juftice, was giv- 
ing afalfe Bealon for thaifudden Opinion, for it appetri there is no lo- 
ftance of the Spiritual Court's intermedling, where it is reduced to Writ- 
ing or in Print, a Sir, 790. See a Salk. 55a pi. 15. % R. Rsym» 80^ 
810. Mc. 527. />/, 86a. 

{h) The Prol'ecutor never ihoui-ht fit to ftir it again, a Stra. 789. 

{c) The late Lord Ch. Jufl. Raymond fzid, if this Cafe was to be adjodg- 
ed again, they (hould rule it otherwife. £ Str. 792. 

[J) Our Serjeants at Law are otherwife called Serjeants »f the Coif: from 
the white Lawn Coif they wear on their Head;:, under their Cap, when 
they are created, and always aUcrwards. Cevf. DiS. ^tit.coif. Spel. Ghf* 
137, 335. Foftefc. de Laud. Leg, An^l. 116. The Coif calls the Serjeantt 
to own themfclves Freemen from the Fiowns of Judge?, who Ibmetimei 
browbeat Puifnes, and gives them Libe>ty as Brothers of the long Kobe, to 
fpeak boldly becaufe weightily in a good Matter. fVater, Foriefc. llUftr* 
562. 

{e) Fbil. Grand, \\6. fVbitvi. Lift. i6j.Dugd. Cbron.Ser. 97. a Bircb't 

Mint* ^; Elii* 427. Camd. JnnaU Eli^ 373, 461 . 2 Camd» Jtmal Elin-A' 

Afterwtfdi 
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one Browne containing divers fedltious Matters, annong Conceroinff 
which thefe Words were contained, among others, ** Eve- Libel.°° 
ry Preacher runneth to the Queen now, as though they The Libel- 
were to be direQed by her to tarry for Refornnations to ^^* Wordt. 
be had for Matters of the Church : if the Magiftrates will 
agree, all is well ; if they will not, they are not of th« 
Church, and it is a (hameto tarry for them, or for a Par- 
liament or Proclamation," Wc . or to that EfiFeS. The 
Qucftion is, whether the Party be within the Danger of the 
Statute of Z3 Eliz. c, 2. made againft fuch as do advifedly ^tat 13 il. 
and witha malicious Intent againft our Sovereign Lady de- j:**lon^ . ^ 
vife and write, print and fet forth any Manner of Book, ^°*^ "^*'' 
Rhyme, Ballad, Letter or Writing, containing falfe, 
ilanderous and fedltious Matter, to the Defamation of 
the Queen's Majefty ; or to the encouraging, ftirring 
or moving of any Infurredion or Rebellion within this 
Realmt or any her Dominions belonging to the fame, bfr. 



Aflerwtrdi Lord Chief Jaftice of England % Spelm. Ghff. 343. Dugi, 

Chrou^ Ser. ^t. Cbr§n.jur,i'ji. CamJ. Jumal, EHk. 223, 229, 231. 

Wbitto'. Ufi 139. Ttf*. Jndg.toCra. Jac. % Birch's Mem. ^i ^"«' 

147. yhil Grand. ii6 Norn, cap. Jujlic. B. J?, at End Df Rep. Cam' 

deuC»j% hi was yir eenforid Severitate. iCamd. Ahnal. EU%. $5. Tfae 

learned Sir Jebu Havtles fays, ** That Judgeii ueght to be bound up by the 

keal'ons given io Public, and not fatisfy or make good iheir Jndgfnentt by 

After-ttioQght of Reafons. How very ill did it hecom^ the Chief Juftice 

FtphaMj i Perfon of Learnint* and Paits, in iht attarnttng Sir )Vaher Ra^" 

^fgbj. of which Trial all (toce *faat Time have cotnplatoed ; when be gave 

bis Opinion tLat the Affidavit of the Lord Cobkam^ taken in tbe Abfence 

^ Sir rt^alter^ might be given io Rvidence againd him, without producing 

tbe Lord Cebham Face to Pace to Sir H^aiUr^ ^ which was defired by him, 

tlthoagh the Lord Cobbam was then forth coming) when he fummed op the 

Evidence, he faid, juft tben it cam4 into hit Mind^ m>by tbe Accufer Jbculd 

i»i C9me Face to Fate te tbe Prifoner^ becaufe be might detraS bis Evidence^ 

W vfben be JbeuUfee bimfelf muft dye., U nssonld think it heft that bis Fel- 

^ Jbeuld live to commit tbe Itke Treafon^ and fa in feme fort feek Re* 

^^ge. Which befides that it i» againft the Common Law and Reafon,, it 

utgataft ihe.exprefs Statutes of Edw.6. chap. 12. fe^. 22. 5 ^ 6 Ed^, 

^-iap.n.feS. It. which takes Care that io Treafon the Witnefs (hail 

** brought Face to Face of the Perlon accufed." Havel. Rem, Fit%kar, 

Tfi. It). Sir Edvoard Coke gives L. C. J. Popbam the following Cha- 

ffter, v/e. ** That he was a mod reveien«l Judge, of a ready Apprehen- 

&M9 profeuad Judgment, moft excelknt Underftanding in the true Reafbn 

•f the Law, and of uoiveiTal and admirable Expctieoce and Knowledge of 

tUBafiaefs which concerned the Commonwealth ; accompanied with a rare 

Motoory, with perpetual Induftry and Labour for the Maintenance of the 

Tranquillity and poblic Good of the Realm, and in all Thin.'.R behaving^ 

^kb great CoollaDcy, Integrity, and Patience." 6 Co. 75. c. Cre. Jac. 166. 



And 



tion. 

Scditioui 
Words. 



66 INFORMATIONS and INDICTMENTS. Chap.!?, 

SediiioQs. And held by all, that it was a Moving of Infurrefiioni and 
that it was feditious. 

At the faid Affembly was moved by Sir Edmond Ander- 
fon Ch. Juft. of the C. P. that it was found by Examina- 
tion at the Affize held at Bury St. Edmunds in the County 
Making the of Suffolk, in Lent laft, that one caufed the Arms 

A^^rwiih ^^ ^^^ Lady the Queen to be painted on a Poft in the 
t Text ihtt Church between two Pillars ; near the Arms he procured 
infinuaics this Sentence to be wrote, which is in the Book of the 
^ChT?cV" Revelation, CAap, 3. Verfe 14. 15. 16. " And to the An- 
gel of the Church of the Laodiceans^ i^c. I know thy WorkSf 
that thou art neither hot nor cold : I would thou wert ei- 
ther hot or cold : Therefore becaufe thou art Lukewarm, 
fcfc. it will come to pafs that I will fpew thee out of roy 
No RcWu- Mouth.'* What Offence this was, in which there war 
no Rcfolution. Sav, ^g. pi, 10^. 

Information that the Defendant falfely and maliciofly 
publiflied, uttered, and proclaimed, of and concerning the 
Government and Rule of England^ and of and concerning 
the Traitors who adjudged King Chanes the Firfi lo Death, 
that the Government of the Kingdom, (not faid of Eng- 
land) confifts of three Eftates ; and that if a Rebellion 
fliould happen in the Kingdom, unlefs that Rebellion wa* 
againft the three Eftates, it was no Rebellion .' The Jury 
find, that as to the Publication of the Words, (wz. \\i^ 
the Government of England confifts of three Eflates, aii^ 
if a Rebellion fi^.ould happen in the Kingdom, unlefs 
was againft thofe three Eftates, it was no Rebellion,} gui 
ty ; but as to any other Words in the Declaration n 
guilty ; and for Exception in Arreft of Judgment, it wa^ 
faid thefe Words may be intended in mitiori (a) fenfu^ tha — '* 
there can be no Rebellion againft the King, but it rauft bf^ 
againft the three Eftates, which are all united to the King^ 
fed non allocatur ; for by {bj 1 3. Car. 2. r. i. it is expreffed ^ 
that both not either Houfe of Parliament cannot War - 
Parliament againft the King under any pretence whatever ; and though 
cajtinot War it bp granted thai there are three Eftates as to making Lawa^ 
ttgainik the ^j^^^.^ j^ ^^^ ^^^ Authority as to War, and therefore af^ 

But oneAo- IndiSments of Treafon are againft the Crown and Digni^ 

thority as to ty I £//z, r. I . is to be intended only as to Laws rnakin 
War. • • 






Jn mitiori 
fenf* ex- 
pluded. 

Stat. 13. 
ear, %, €»\ 



(a) This Coaftrufllon has been lone fioce exploded. Fit%gih, 154. 
Mod. 197, 198. Gilb. CaJ, 117. Skin. 364. Fin, Abn 500. //. I. 
Notf 8. Fortefc. Rep. %o'] . 

{Jf) This A£t has been fufiered to expire long (iace. Ruff-beai, 



Th» 
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The Court fuppofing that the Words did tend to fet on Foot C**"^ diT- 
that Pofuion upon which the War (levied in i64jr,.by ^oj^^-^l" 
' the two Houfes againft the King) was grounded^ were Defence, 
much difpleafed that the Counfel would pretend to de- 
fend them, or put any tolerable Senfe upon them. Ventr. 
325. Judgment for the King ; and the Defendant brought 
(a) Error in Parliament. Hilary Term 2g Car. 2* 1677. 
K. B. ^ Keb.Rep. 841. pi. 6. Fentr. 324. TAe King v. 
Harrijm. 

Bedford's Treatife of Hereditary Right was held to be Hereditary 
a Libel, though it contained no Reflexion upon any fedft^o„3^Li- 
Part of the then [b) Government. Michaelmas Term bcl, 
\Z An. 171 1. ^ fi. 2 Stra. 789. GUb. Caf. 25)7. The 
^een v. Bedford. 

An Information was exhibited this Term by the At- " The. Cafe 
torney (r) General againft the Defendant, for printing and \rMur' 
publifliing a certain wicked, falfe, fcandalous, feditious rcj, Eiq. 
and malicious Libel, intituled, ** The Cafe of the Ho- 
nourable Alexander Murray^ Efq. in an Appeal to the 
People of Great-Britain ; more particularly the Inhabit- 
ants of the City and Liberty of Weftminjler^'^ tending to 
afperfe, fcandalize, and vilify the whole Body of the Com* Houfeo^ 
tn^ns of this Kingdom in Parliarhent afTerabled, and to re« ?*7T^ 
prefent their Proceedings in Parliament as cruel, arbitrary, their Pro- 
and oppreiTive ; and to mjike it be believed as if the Com- ceedingg re- 
monsy in Parliament affembled, were a moft wicked, bafe, crulr &1:" 
and degenerate Set of Perfons, and had a£ted in their le- aad ihey * 
giflative Capacity in open Violation of the Conftitution. of '^^^mjelves 
this Kingdom, and had moft daringly proftituted their *n7ha^!ng 
Power, and aSed in Defiance of thofe Laws which had a^cd inVlo- 
been made and provided for the Security and Welfare of {j''*J?. °^ 5*^® 
the Subjeds of this Kingdom ; and alfo to reprefent the in^DcfianctT 
(sixd Houfe o^ Commons as a Court of Inquifition ; and to of the Law; 
infinuate as if the Commitment of the faid Alexander Murray ^^P'^^J^ted 
to Ne'-jugate was founded in Violence and Oppreflion, and by Gtion;"mff- 
that Means to arraign the public Juftice and Proceedings of the n«atea that 
faid Hsufe, and to bring all the Commons of this Kingdom, in ^mmU-* 
Parliament affembled, into an ill and bad Opinion, and into mem was 
the utmoft Hatred and Contempt with all the SubieSs of ^^PP*^*^^*- 

^ ^ Public Juf. 

tice trraigo- 

(a) It docs not appear what became of the Writ of Error. /f ',/' f 

{b) A gene: tl Reflection on the Government is a Libel, though noparticu- *v^°^ 

lar Perfon is refledted on. 4 RtaJ. Siat, Lcko 155. f^emmtrnt 

(r) Sir Dudley Ryder, Knight, fVhitKo. Lift. .97. x Stra ic68, 1133. af- cTJ.^'T 

lerwardt Chief Jultice of K. B. IVbit^. Ltft. 1 40. Contempt. 

F 2 this 
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this Kingdom. Michaelmas Term 25 Geo, 2. 1752. K, B, 
MSS. TAe King V. (a) fViliiam fb) Owen, 
***w"» e! ^" Information was qxhibitcd this Term by the Attor- 
vcnlng " ney (cj General againft the Defendant, for printing and 
PoiL" publifhing a certain falfe, wicked, fcandalous, (editions and 
malicious Libel, intituled, " The London Evening Port, 
EnglanJ'xm from Saturday ^ September 7, to Tuefday^ September 10, 
olndUiin. * 754' No. 41 8 5." tending to renrefent this Kingdoni in a 
Conftitution mifierable and wretched State and Condition ; and the Cpn- 
io Ptn^fir. ftitution thereof in Danger cf being overturijed and fub- 
verted under the prefent Government and Adminiftration; 
Revolution aqd alfo to traduce the late happy Revolution, and to fug- 
Jnc^nftiiu- ^^^ ^^^^ ^^ ^^^ an unjuftifiable and unconftitutional Pro- 
lional; ceeding; and alfo to difpute and call in Queftion the Set- 
^rh ^r**"* ticment and Limitation oF the SuccefTion of the Crown of this 
called in Realm in the prefent mod illudrious Family ; and to reprefent 
<^e(lion; the fame as illegal and unwarrantable, and to make it be be- 
the lame il- i[ev^j i\^^ 0^^ j^j J r^^^ft happy Revolution, and the Settlement 
Revolution ^f ^be Crowi\ of this Re^lm, as now by Law eftabliflied, 
and Settle- had be^n attended with fatal and pernicious Confequences 
lufended ^^ ^^^ Subjects of this Kingdom ; and alfo to fcandahze the 
with fatal Parliament of this Kingdom, and to reprefent the Mem- 
Confequea- b.ejs thereof as perjured Slaves, bought at the Ex pence of 
Pa?liament ^^'^^ PubUc for vile Purpofes •, and alfo to ahufe the King's 
fcaqd*li»eU. principal Officers and Minifters, and to reprefent them as 
^T^'^rf! kicked Perfons, by no Means fit to be employed or intruft- 
bod^^hf. ' €<^ by the King. Michaelmas Term 27 Geo, 2. 1 754. K. B. 
Officers and M$S. The King V. Richard Nutt, 

Minilters a^ AnlnrgrmationwasexhibitedthisTermby the Attorney [d] 
** A (ixih General agaiuft the Defendant, for printing and publifhing a 

Letter to tbie 

people of 

Sngiafidy (a) It is obCervablc that the Defendaoc was ctiWd John Qv;em throughout 

^c, thfi InTerrQaiiMn. 

{b) Thi? Pcofecution wa« a caufe of great Expedla-ion, it being comojen- 
ced at the Requelt of the Honfe of Common t^ v/ho had voted the Caie of Mr. 
Murray lo be *< An impudent^ niaiijciouF, fga dafous and fediiioiis Libe)^ 
falfely and mofl inju iaufly leflecling upon, and a'perfmg the Prrceeding? of 
the HouVc, and tending to create MifapprehenfionR of the fame in the Minds of 
the People, to the D«fhonour of the Honie, and in Violation of the Pi ivit«g« 
ihereof.*' An Addrefs was thereupon p:erenbed t,o the King, to defire bif^ 
Majefty would give Qrdcrs to prpf^qcuie th^ Pubiifher, which wa^saccordingljf 
done: Ho^fcxver, the Defendant was acquitted on hU Ttial. vi-hich was by h- 
Ipecial Jury, before the late Lord Chief Judice LeCj at Guildhall^ Lenaen^ 
lilcth of Juty^ 175*. 

(c) The Honourable H^illiam Murray Efq. nf»w Lord Mansfield^ %n^ 
Lord Chief Tuflice of \he Ktngt Bench. fVbitn» Ufi. 167, 140. 

(d) Charles Pratt ^ Efq. the preleot Chief Juftice of the Common iVw/ - 
JVb$4n»» Lift'. iCjy 147. 



certai 
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certain falfe, wicked, Tcatidalous, fedttictts and malicious Li- 
bel, intKuled, ** Afixth Letter to the People of England^ 
on the Progreft of national Ruin ; in which it is fhewn, 
that the prefent Grandeur of France artd Calamities of this 
Nation are bwingto the Influence of Hanover on the Coun- Rcvoldtioji 
cilsof England;" tending to tradnce the Revolution, and "^^**"^*^- 
to repref<6nf it a$ the Foundation of all thoie imaginary 
Evils and Calamities which he the faid Defendant would 
falfly infinuate the Subje'61s6f this Kingdom did labour un- 
der; andalfo'to afperfe the Memory of King WHUam the ^.^"^^yf 
I bird, and or King G<?dr^<? the Firlr ; and to reprefent tf;«,he 
the jvublic Meafures which were taken and purfued during Third, and 
the Courfe of their refpe&ive Reigns as wicked, corrupt, Cg^^^/.f.^ 
and fatal Meafures tO this Kingdom ; and alfo to afperfe, Firft tra- 
Icandalize' and vilify the fate King, and his Adminiflra- ^»^^i 
tors of the Government of this Kingdom; and to make J^g"|^^*^^J^^ 
if thought that the public Affairs of this Kingdom were in vilified. 
a moft unhappy and declining State ; and that the SubjeQs 
of this Kingdom were unileceffarily and mod intolerably UdneceflTarjr 
loaded and oppreffed with Taxes, Debts and Subfidies ; *^"^^j^ J^'»^«- 
and alfo to infinuate that the late King had no Concern for ©f Taxes, 
the People of England,, nor any Regard for the Inrereft, 
Honour or Welfare of this Kingdom ; but that the Trea - Tl**'^"?' 
fure and Riches of this Kingdom were mifapplied, wafted pnJ^ Tdiffil 
and diffipated in Support of the Efeftorate of Hc7«(rvfr, and patedinmp-. 
his Gfr;wj« Dominions. Wiary Term 31 Geo. 2. 1758. P°"°^^*** 
K. B, MSS, ne King v. Dodor Je.in Shebbeare. . ''^"' ^^' 

An Information was exhibited this Term by the Attorney *' The 
(a) General a^ainft the Defendant, for piintinff and pub- North BtJ- 
lifhing a certain malicious, falfe, fediuous and IcandrJous ber XLV.-» 
Libel, intituled, " The North Britain, Number XLV." tending ti 
tending to vilify and traduce the King and his Govern- J^i**"f* '^* 
rtl6fit, to impeach and dif parage his Veracity and Honour, Spe(ch; 
artd to reprefent and mak<J it be believed that his MajeOy's 10 impeach 
itioft gracious Speech delivered from his Throne to th^ vevfti"^ * 
Parliament, on Tuefday the 19th Day of April^ 1 7 6^, con- 
tained many Falfuies and grofs Impofitions upon the Pub- 
lic ; anid that his Majefty had fuffered the Honour of his 
Crown to be funk and proffituted, and the Intcreft of hisSub- 
jeSs and Allies to betreacheroufty betrayed ; and alfo to rcn* fo render 
der the King and his Government contemptible and odious ; King and 
Jtncf to excite Tumults, Commotions>ai:d InfurreSions ; and s°^«'nn"^'»t 

' contertipu* 

bie. 

(a) Charles Tori^ Efq; «?^i&//v. Zi/?. 167. 
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to violate and difturbthe public Tranquillity, good Order, 
and Peace of the Kingdom. Eafler Term 3 G^o, 3. 1 763, 
K. B. MSS. The King v. Jchn mikes, Efq. 
The like. The like Informatipn was exhibited by the Attorney (a) 
General this Term againft the Defendant, for printing 
and publiihing, ** The North Briton, Number XLV.'^ 
Edfter Ttm 3 Geo. 3. 1763. K B. MSS, TAe King y. 
George Kearjhy. 
'f^N^*!!**" ^^^ '^^^ Information was exhibited by the Attorney 
Briton' in M General this Term againft the Defendant, for pub- 
Voiumci. li{hing the faid North Briton Number XLV. in Volumes. 
Hilary Term, 4 Geo 3. 1 764. K. B. MSS. TAe King v, 
John Williams^ 
TJie ikc. rpj^g jij^g Information was exhibited by the Solicitor (b) 
General this Term againft the Defendant, for printing 
and publiihing the North Briton, Number XLV. in Vo- 
lumes. Michaelmas Term ^ Geo, 3. 1763. TAe King v, 
Jo/m mikes, Efq. 

Other Ctfei ^ ^^^^^ "^^ proceed to digeft the oth^r Cafes wherein 
concerning there have been Profecutions for Libels, which did not 
^'^•j ***• feem to come fo properly under ^ny of the foregoing Di- 
■ vilions. 

A Sceub The Defendant was indicted for being the Author and 

Peer ctpi- Contriyer cf a fcandalous and feditious Libel,- intituled^ 
'»?£tcd for " The humble Supplication of a great Number of the Nobili^ 
writing ty and others , Commiffioners in the late Parliament ^^^ reBeS- 
bl^Su ^ H™" ^^'S °" ^^^ Majefty and the Government, and was capttal-> 
cition of a ly convidcd, but pardoned. The Trial was at Edinburgh^ 
g. eat Num. 3 Dec, 1 634. loCjr. The King v. John Lord Balmerino^ 

NoWlit ^^^nd ^7 ^^^^ '^'"'^^ ^^ ^"^ (which was the Reafon for infert- 
oihers.coro- ipg it) that a Nobleman is not tried by his Peers in Scot^ 
roiflloners in latid, but in the ordinary Courts, and by a Jury confifting 
litmem but^^ Peers and Commoners, who are always above thirteen 
pardoned, (in this Cafe fifteen) and their Verdifl determined by a Ma- 
Nobleroan jority of Voices. It isobfervable alfo, that the Court firft 
hi^RPfcrs in determine ^vheiher the FaQsinthe Indiftmcnt amount to 
Scotland. Treafon or Felony, an^I whether they are welj 
Court deter- \g^\^ , ^^^ aftcrv/ards a Jury is impanelled to try the 
Law," * FaSs. Whereas in England the Jury take both the 
and then a Law and the Fa6l upon themfelves, and bring in a 
fcl/^* general VerdiS of Guilty or Not guilty : Though, it 
£,^//Jjjury is true, in England Exceptions may be taken to the 
takebc.ih IndiQmeut before the Trial, and the Prifoner may move 
t-aa "^^ ^" Arreft of Judgment after ConyiQion, where any Thing 

Sir FltUher Norton, IVbitw, Lift. \6^, 
miliamdeGreyy Zt(n fFhit%o. Lijl, 167. 
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appears illegal or infufficient on the Face of the Indi^l- CipiulCon- 
ment. It is obfervabie alfo, that where a PeHon was ca- Jj^^*" ^^^' 



execu-i 



pitally convided in Scotland, it was ufual to execute him ted fame 
the fame Day he is condemned, and not allow him Time J^*yas <-*on- 
to prepare for Death as is pradifed in England: But then aja^dingf 
the Proceedings appear to be much longer depending in iS* tedi- 
Scotland than England ; for this Trial of Lord Ealmenno's I'^lj^^''!' 
began the jd of December 1634^ and the Jury did t\ox Engla,!d,^^ 
bring in their Verdift till the 20ih of March following : Evidence, 
And laftly, It appears that the Evidence confided of wri&- ^".i'«n Ex- 
ten Examinations and Depofitions; and the Witneffes were and Depofi« 
not produced perfpnally in Court, to give their Teftimony ^»on«' 
in the Prefence of the Prifoner, according to the Praftice ^^^^^^^ 
of the Courts of tngland m capital Cales. -v^^c^ 

The Defendant was charged in the Indi6tment only with ^^'''nter, 
a Mifdemeanor, for which he was tried and conviQed, in pubuSier** 
printing a Libd, intituled, ** The Speeches and Prayers of of *< The 
the late King's Judges \^^ and felling and uttering the fame : ^P^ecbesand 
Part of the Words laid in the IndiSment being taken out tbHljte 
of a Letter from Cook the Regicide to his Friend, a little ^/»^> 
before his Execution, wherein he fays, " The Caufe for ^'"'^^•'l 
which I am in Bonds is as good as ever it was ; And I be- o°"y'of** 
lieve there is not a Saint that hath engaged with us but will Mirdemci- 
wiCi at the laft Day that he had feal«l to the Truth of it ^^^'^ 
with his Blood : I am fatisfied it is the moft noble and glo- 
rious Caufe that has been agitated ' fince the Apoftolical 
Times, being for Truth, Holinefs, and Righteoufnefs ; for 
our Liberties as Men and as Chriftians; for removing all 
Yokes and Oppreflions: It is fuch a Caufe, that the Mar- 
tyrs would come from Heaven again to fuffer for it, if they 
might : 1 look upon 'it as the moft high Ad of Juftice 
(the Murder of the late King) that our Story can paral- 
lel, iicr 




declared, ** That a Kii^g abufing his Power, to tKe Over- lolemn 
throw of Religion, Laws, and Liberties, which are the ^^*S"e and 
very Fundamentals of this Contrad and Covenant, may co7^aed'of 
be controuled and oppofed : And if he fet himfelf to over- a Libel. 
throw all thefe by Arms, then they who have the Power, 
as the Eftates of^ a Land, niay and ought to refift by Arms ; 
becaufe he doth by that Oppofition, break the very Bonds, 
and overthrow the KCfential of this Contra^ and Cove- 
p»nt: This may juftify the Proceeding of this Kingdom, 

agaifift 
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againft the late King, who, in a hoftilc Way, fet him- 
felf to overthrow Religion, ParUaments, Laws, and Li- 
berties ; and that the breaking this Covenant, was a greater 
Sin than the breaking a Commandment." Hillary Term 
15 Car. 2. 1663. K, B. TAe King v. Brewfier. 
Trolkigr We may obierve that it is in the Power of the Profecu? 
fcnL^'what' ^0^ ^^ ^^'' ^^^ Offence what he pleafes : Though the Faft 
he pieaics. be re^liy an Overt hdi of High Treafon, he may charge 
Teaion the Prifoner only with a Mifdemeanor ; nor can the Jury 

»t*a^Mifde- ^^^^ *^ ^^ ^'' ^^Y ^W"g c'^'S* though the Treafon be never fp 
meanor evident : On tl.e other Hand, where the Prifoner is charged 
•nly. ^ith High Treafon, and it appears upon the Evidence, 

High Trea- that the OflFence amounts to no more than a Mifdemeanor, 
fon, and E- the Jury muft acquit the Prifoner, and cannot find him 
MTdeme*- ^^^^^ either of Treafon or Mifdemeanor : It appears alfo, 
roroniy, that in a Trial for a Mildenaeanor, a Man migin.have had 
Thejurjr Connfel formerly, but not where he was charged with 
CottVfeuJr." High Treafon; though at this Day, by a late (a) Aa, 
meriy for a he may have Counfel in Treafon : tfowever in Murder, 
Mifdcnie*- and Other capital Offences, he is ftill denied (b) Coun- 
Counfcl in '^^ » unlefs where a Point of Law arifes on the Frame of 
Trea(^n •, the Indictment, or on the Fa£ts that are given in Evi- 

not in other clepCC. 

Snce* ' A" Information was granted againft Henry Carr^ and he 
unlefs upon was this Term in Gmldhall tried and convi^ed of Writing 
L.w'''''' ^'' and Publiihing a Book, called, The Weekly Packet of Ail- 
w.iierand wfx J* :m Rome, Wr. in which, among other Things, was 
Pjbii(hcr of contaiovd the following fcandalous and libellous Paflage : 
^facht^of^^ ** There is lately found out by an experienced Phyfician^ 
Mvices an incomparable Medicament, called, Tke tvonder'Wtrking 
/rtfwRomc,' piaijler,^* truly Catholick in Operation, fomewhat of Kin 
contifted of ^0 ^^^ 7'M' Po^Juder, but mor^; effeftual. The Virtues of 
a Libel. it are urange and various : It will make Juftice deaf as well 
l,ibel!out as blind ; takes Spots out of dciepeft Treafons, more cle-- 
. f^ yerly than Caftile-foap does common Stains : It alters a 
Man^s Conftitution in two or three Days, more than tht 

w 

(a) Stat, 7 ^ 8 AT. 3. r. 3. Su, FoJI, Qr. Lavf »il. 

(h) " Thcr^ is no other good Rcafen can be given why the Law refofetli 
to allow the Prifoner at the Kar Counfel in Matter of Fad, when the Life h 
concerned, but only this, becaufe the Evidence by which he is conder^ncd 
0iiight to be fo evident and plain, that al! the Counft^ in the World (bould not; 
be able to anfwer it.*' The Earl of Notti^ebam'i Speech (ts Lord Hi^ 
^tpw#rd) on Lord ConK^lIij't TriaL which fe« ia ^. Tru 

Virtuofp'* 



f 
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Virtucrfo's Transfufion of Blood in feven Years ; is a great 
AieMipharmick, and helps Poifons, andthofe that ufe them: 
It miraculoufly exalts and purifies the Eye-fight, and 
makes People behold nothing but Innocence in the blacked 
Malefadors : It is a mighty Cordial for a declining Caufe : 
ftifles a Plot as certainly as the Itch is dertroyed by Butter 
and Brimftone. In a Word, it makes Fools wife Men, 
and wife Men Fools, and both of them Knaves. The Co- 
lour of this precious Balm is bright and dazzling^ and be- 
ing applied privately to the Fift in a decent Manner, and 
a competent Dofe, infallibly performs all the faid Cures, 
and many others not fit here to be mentioned." Hilary 

Term 31 Car. 2. 1679. ^« ^* ^ ^^' '''■'• 554- "The King v, 
Carr* 

To affront the Juftice of the Nation in a Manner fo Affrootmg 
pofs, though it be fomewhat myftical, muft always b6 ""^'^"■U"'- 
confidered as a Libel : If it be faid. that the Paffage was Ty}^^^\\t 
dark and unintelligible, or if any Perfons were to be un- Ubcllou*. ' 
<lerftood through it, they were only a few bad and inconfi- 
fcrable Men ; I would make Ufe of the Words of the late 
Serjeant (a) Parker^ on Doftor (b) SachevereWs Trial, 
whofe Opinion niay very well pafs for Law. 

** In Anfwer to thefe GlofTes, I might fay, that if this 
were meant, not of the higheji Charaders and Stations, Subordlnau 
Jiay, though it were true too, the aflSriping this of them Mtgiftratc* 
Would be criminal, and, in the Manner hie does it, f^ig^h^x^ntllT' 
fe. All fubordinate Magiftrates, of whatever Station, may but not ti- 
ke regularly complained of, and called to Account ; but d«ced, and 
tfie meaneft are not to be traduced and . libelled, nor the [he comn!^ 
Covemment upon their Accounts." ment. 

And again, though the Style is changed to the Ironical, Ironical. 
•jret the Arguments will appear ftrong and convincing. 

(e) *• T|iis is an extraordinary Step ; that, let a Man Scaodtl oa 
^^tft never fo many Scandals and Reproaches on the Govern- ^nrVho' 
fttent, though in never h public a Manner ^ yet if it be public, yet if 
^one by way of Suggejlion and Infinuationy and the o°lyf»gK«^* 
Chaf^es not ^xprefly maintained and avowed^ there is *^^°^ *"^ 
PC high Crime in it, or not any high one : That is in criminal. 
ftaxtf Sedition ^od expofing the Government is lawful, S"*!.""?^ 

■ > lawfal if 

Manner 

(«) Afterwtrds Lord Chief Juftice pf the Court of Kings Bench -^ Lord 8J«a»<^«<*r 
Chancellor, and Earl of Macclesfield. Lord Chief JulHce Holt's Lift 115. 
t tt, Raym, 1309. 3. Col, Peer, of Eng\ 493. Ga%, No. 4665. 2 Burn, 
0. ^' 543' ff^bit* ^ifi, 135. 139. 1:,//? of CbantiUtrsy apc. prefixed t9 
fka»e,Mtfi. 

ik) Sachev. Tri. 99. 

pnly 
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only the (a) Manner is to be taken care of. Don't do \t 
dirc^ly and avcwedly, for that would be dangerous; but (to 
Judgennot it by ^u^gcjiion tliat every body will underjlandy and which 
toundei- will have iheir J uli Effect and all's yj/*^; for thofe who 
cv^cIy^Body ^^^^ to judge you are not tounderftandyou, though evciy 
cife ({oep. Body elfe dots." 

Judges ac- When the FaQion could no longer blind the Judges v/hfi 
bervanuin' ^^^^^ ^"° fpecious Tales, attefted by their Knights of the^ 
jua'itc. Port, their next Stratagem was to employ Swarms of Scrib- 
lers to accufe the Judges of Bribery and Corruption, and 
even to charge them formally with Partiality and Injuftice 
before the Privy Council and the Parliament ; whereby 
they hoped to deter the Judges from prying too narrowly 
into their Knavery, or to get thefe removed and others put 
in their Places, that would comply with their Didates: 
And could they have made the Judges of IVefirnhJIir-Hd 
their Tools, no Doubt but they might have fupported the 
Credit pf this, or any other Plot they were pleafed to in- 1 
vent, and by this Means have deft roved all the true Friends of 
the Conftitution on Pretence of their being popifhiy aflFeft- 
ed. This vas the Game they played with fuch Succefsin 
raiihful the Year 1641, when every Judge, that durft appear 
lltTor faithful. to his Prince, and the Truft repbfed him, and 
High Trea- would not fubmit to the Direflion of the Rebels, was im- 
rT' mediately charged with High Treafon : And. King Charier 

FirjgWml ^^^"g furrounded with a fet of treacherous Courtiers, and 
lip bis who advifed him to give up his Judges, and his beft Friends 
/if^rV* ^^ ^^^^^ Rage ; loft all Manner of Power and Influence in 
Power. '^ ^*^ Dominions in that very tnftant. Thofe who were defi- 
rous to ferve their King, found he could no longer proteft 
them, fince both the Miniftry and Judges were become ac-^ 
pIncT.r ^^""^^^^^ to the Commons: But it is to be prefumed, that 
to liften to future Princes from this Example, will be cautious how 
the Cla- they fuffer themfelve to be ftripped of their Authority, by 
Faar/t* *^^ Clamours of a reftlefs Fadion, againft their Judges 
gainft and Minifters, who are ufually attacked in the firft Place, 

]ndgc8 aod in order to make their Way tp the Throne itfelf : On the 

Minifters. 

(h) Mr. Jnftlce Pi^uys upon a like Occafioji faid, that the latter Jadg- 
ments had htcn right in denying ihe Rule ot taking Words i« mitiori Senju, 
becaulr iflet't a Liberty for Men to defame others, provided they did it with 
a little Caution, and it had been known that People had taken Advice of 
Counrel upon a Sheet oF Paper full of I'candalous Words, in order to know 
which ihey might out with Safety. G//^. Caf, 1 1 7. 

' ". ♦ • 

other 
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oiher Hand, It is acknowledged to be the Intereft and Duty Intercll tod 
of every Prince, to abandon thofe Minifters and Judges, j^n'J' °^^^ 
tc is fatisfied have abufed him, or his People ; and even tbandonMi- 
to punilh their Mifdemeanors himfelf, with the utmoft Se- ni/Urs and 
verity and Difpatch ; for Men will ever form fome Notion i!jy|**|,ac^2 
of the Maflerfrom the Servants heennploys. If the Mi-themorthcir 
nifter wants either Capacity or Integrity, it is prefumed People, and 
the Prince is defeSive in his Intelleds, orinhjs Concern. |^^[^"J^?Jj^ 
for the Welfare and ProteSion of his People. Severity. 

Mifler 
known by hit Servants. If Mraifter incipabte x>r diHionefl, Prince prel'umed de<f 
fedlive io his InieUects, or \a bis CooLern for the Welfare of his People. 

Upon an Information againft the Defendant for publifli- 
}ng a Libel called ** Dangerfie/d's Narrative ;'' he .plead- ^^•"]^^^;^. 
.cd that he was, at the Time of the Publication, (a) ing *^Dait^ 
Speaker of the (b) Houfe of Commons^ and, as fuch, had i^^ft^^i 
.a Right to publifli the Votes and Ads of the Houfe, and ^^s^^^^^ 
Aat the Narrative was printed and publifhed as Parcel ofof the /ftf«/> 
the Proceedings. The Court would not debate the Forma- ^ C^mmuL, 
lity of fuch an idle infignificant Plea fas they were pleafed 
to call it) but gave Judgment for the King. EaJierTtxm 
T'Jac, 2. i686./r. 5. iSbonjjRep, 471.//. 436. Comb. 18. Sef 
4tk, Pozver, d«rc. of Parliament ^ hiC The King v. JVilHamt, 

An Information againft the Defendant who was a Cfer- ,, ^ , 
gyman, for compofing, making, writing, and publifliing a Enitap?/ 
Icandalous, malicious, wicked, and feditious Libel upon V^.'* 
|he King and late Queen Mary^ and their Government, 
in thefe Words, "Mary's Epitaph: Here lies King James'/ 
iif obedient Daughter y who was addi^edj Wr." Hilary Term 
IW, 3. 1695. K, B.Carth, 405. ^ Mod. 163. Comb, 35^/ 
^alk. 2Vy I. pi. S. The King v. Pain. 

An Information wa^^ preferred by Mr. Attorney fc) Ge- 
neral againll the Defendant for writing and publifhing a'°^**'^"***'** 
mtain feditious Libel, intituled, " The Obfervator,'' and fainfl w!i- 
fhe Obfervators laid in the Information were very fcanda- terandpub- 
lous. Michaelmas Term 3 An, 1 702. ^.B. 2 Ld. Raym. Il'^f **L 
loOi. ^alk. 51. f>l: 14. 6 Mod. 2(>%.Thf ^leen v. Tut- f^^^^ tor,* 
c^in. 



(a) I^ is obfervable that Sir tVilliam Williams was not Speaker of th# 
"^fe of Comm nty at the Time this Cafe was adjudged, though he was 
^hen the Offence of which he wa» accufed was commiiied. 

(b) The Lord Chief Jallice Wright afkev' the Der ndant's Counsel, 
Hether an Order of the Houfe of Commons couJd julli.y \ (candalous, in- 
[•moun, fl^gitiou«! Libel? 2 Sbov. Rep 471.pl 436. 

{^) Sir EJtoard Nortbey. H^hitvf. /»/>?. 167. 2 L6. Raym^ 758, ladi, 

^ Nev^r 
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f«/f*i«well Never did feditious Libeller meet with better Fortune, 
Lib^^ ihe ^^ fa^ber better Supporters, '^than Mr. Tutckin, who had 
Coven- arraigned the Adniinidnitton of the Government, for 
litem A long Months and Years tocrether, in a Daily Paper, and Vet 
niihed. never was pumihed for It : Nay, he did not only tell the 
f eople t People, that there were Mifmanagements, but that fhtj 
J'>!*' ^*^f had a Right to call their Governors to Account for them : 
nifle «, de- to difplace thc Mxifters, and even dethrone their Prince, 
throne and transfer their Allegiance to whom they pleafed, when 

r«°f^Ii ic' ^^^y ^^^ "^^ approve the Adcniniflration : For this he had 
proved »od been reproved by the Parhamenr, and by the Secretaries 
admooiihed of State, and admoniihed to have a Care how he puWilh- 
mcoitnd ^^ ^"^h treafonable Papers: But ftill he went on, and it 
Secretaries was near two Years before he was profecuted at all for 
ch**^d ^h^^> ^^ ^h^n only charged with a iVlifdemeanor, though 
wiiVt Mif- h^ ^^5 certainly guilty of Treafon, if confpiring the Dc- 
demeaoor (Iruftion of his Sovereign, and inciting the People to de- 

*^itt 'of ^^^^ ^^"^ *^^ ^^^ "P another it ibe did not alter her Mini- 
T.eafon. ft^y, was Treafon. This was the perpetual Drift of hb 
Drift of Papers ; which he durfl not have publithed, if he had not 
fe^atvr^' ^^^^ '" ^ Manner, infured of Indemnity, from thofe who 
Treatoo*,' put him Upon writing them, furnlihed him with Materials, 
iodcmniM. and, probably were thc real Authors of many of them. 

Tie Obfervatory Defoe^ and a numerous Tribe of Li' 
bellera, the Tools of FaQion, did not a little contribute t< 
the Change of the Miniftry in Queen Anne's Reign, atv 
their Maflers in Gratitude for the Service they had done 
(kreened them from the Puniftiment they defervcd. 

For it is amazii^, when the OBfervator had plainl; 
threatened, that the People would dcpofc her Majefty 
and fold her in Print, that they had a Right to do it, if the 
did not change Hands, that he ihould efcape unpuni(he< 
As to the Flaw in the Pleadings, of a Difcontinnance < 
Procefs, >^hich brought him off (a) after his Trial ; I vc 
rily believe, as the Attorney General faid in Court, ths 
it was done by the Diredion of fome of his great Friend 
on Purpofe. However, this could not have faved hi« 
long ; the Profecution would have been revived, and f 
would infallibly have been punifhed, had not his Frien< 
foon after cortie into Play, thc Attorney General, and* a 
^is Profecutors been difp laced, and he fecured by ct 
Countenance and Prote^ionof thc Miniflers he ferved. 



(a) ^Cb^p. lo. and Prrfaci, 

Informatio] 
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Infonnalion was brought to have Judgment for a Libel, 
called, The Country Par Jon's Advice to my Lord Keeper, ]'/^^3^V^ 
The Judgment was regularly figned, but the Defendant ^Jvtce n 
4d not move in Arreft of Judgment within the four Days ; '"v ^'"^^^ 
and the Court doubted whether they could hear Counfel, ^'^^^'^^1. 
this being in a criminal Caufe, the Court ordered Counfel Whether 
to fpeak to this Point. But afterwards the Attorney [a) Ge- Defendant 
ncral confented they (hould take their Exceptions, which ""t-ft^of * 
they accordingly did, and they were all over-ruled. Eajier Jodgment 
'I'erm 5 An. \ }06. i>. B. u Mod, 78. pL I2. The ^ieen ?"«' '''« 

V Drake ' «- ' ^ •<> foar D«ys 

r. uraRe. ^ ^ ^ ...'"* Ci imi- 

Informatlon for writing a fcandalous Libel, intituled, nal Caui'c. 
*^ Mercurius, Politicus^\ containing feveral libellous Mat- *^j]|^"''"'''*J* 
ters ; the principal Scandal {h) Mr. Solicitor General faid, 
vras, Thai the late Revolution was the Deftru^ion of the 
Z^zw/ c/* England ; if the Jury upon a Special Verdi a ^^"^^'^'^^^ 
find the Subflance, it is fufEcient to make it a Libel, though 
; ttere be a (c) Variance, efpecially if the Variance be im- l*«materitl 
material. Trinity Term 5 An. i 706. ^ 5. 1 1 Mod^ 86. ^»'^'*"«5- 
pi 5. The ^een v. Do8or Brown, 

A Rule was made upon the Defendant to fliew Caufe Aninformjt.. 
why an Information (hould not go againft him* for a Libel, J:»ong anted 
made upon one Mr. Carter^ a Juftice of Peace in Oxford- inglhat a*^* 
fiire^ which infinuated that Mr. Carter had lately forhvorn Juftict of 
himfclf in an Affidavit. And the Caufe that he fhewed was, ^"^^ *" 
Ihat the Fa-cl contained in the Libel was true ; and there- Li'hd^truc. 
fore he hoped the Court would not allow him this fumma- 
ryWay of Proceeding, but leave him to his Indi6^ment or 
Aaion upon the Cale. The Chief (d) Juftice faid in aU '"^^f'^/'j^j^ 
Cafes Informations for Libels go, unlefs you can fhew the beis go'^inJu 
Court fome probable Caufe for them to believe you did CaksuuM* 
not publifli it. Now if you had denied it, it would have [^f^^*^j^*- 
fignified nothing ; for then Affidavit ftands againft Affidavit; Afiwkvit 
therefore the Information fliall go, that the Fa6t may be againft Af5- 
^ried. And Judge Fortefcue faid, that it would be a ftrange ^11]l^ ^^ 
Thing if a Man (hould be allowed to juftify, when an Infor- juftify hz^ 

foretfiformaf. 
tiop, when 
you cannot 
after. 

(<0 Sir SJvforJ Nor they.. See fol 75- in Notes. 

[h) Himcn Har court, frhittn Liji, 169. a R. Raym, 1261. afterwards 
Lord Keeper ; and Lord Chancellor ; IVkittv. Lift. 135. Burn. Htjl. 0. T. 
553. I R. R<yym. 1317. Lift of Chancellor s^ &c. prefixed to Cbanc. Rep, 
*od laftly Vil'couat Harcourt. 4 CoL i^cer Eng. 246. 

\i\ See yrefoce. 

(ij air JobnFrat. fFhitw. Lift. 139. Stra. 85. Note; He was Fa.- 
*W to the p efcni Chief Juftice of the Common J^Uas, L, C. J. Holt'% life 
1^. Notefw.^ . , 

mation 
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mation is prayed againft hira, and (hould not be 
judity in the Information itl'eif> when it' is gone 
inglj the Information was granted. Eafier Ten 
1727. Barnard K, B, 13. The King v. Dormer. 
inet public Motion was made for an Information for pu 
Company Libel upon the Tork Buildings Company, in an , 
with getting raent put into the Daily Poft, on Tuefday the 1 8 
nndeTi^ ^iitfrjr, by charging the Company with raifmg 1 
Credit of of their Stock, by getting i cx),ooo/. under the 
their Seal, ih^ir Seal, accordingly a Rule was made to (he 
Hilary Term 5 Gfo. 2. 1 732. 2 Barnard. K. B. 1 
King V. Nutt, 
Inforroat'ion On Rule to (hew Caufe why an Information i 

pabhftiL^r* ^* g^^n^ed againft the Defendant for a Libel, I 

Paragraph in i^^r/f fiEiid, that the Fa£^ was, that the Defer 

a News Pa- brought an (aj Action againft one Bankcroft for ra 

' w^ an°AaJ- caufing it to be printed in the News that he was 

on depend- Felony, and for procuring him to be carried I 

"»g in a Lord Mayor of London on the Sufpicion of it. 

Jufticc. A^ion the prefent Defendant recovered iioo/. E 

Libel trne. and upon this he piit it into the News, That Ban 

confpired to charge him with this Felony ; that in P 

Y . of his CharacJer he had brought an J^ ion agatn/lBcLu]s 

to be julli- doings and had recovered 1 lodl. Damages againjl 1 

ficd. Fazahrly obferved, that every Word contain 

Advertifement was true ; and though the Tr 

could not be juftified in Pleading, yet. he fub 

that it was a Reafon whv the Court fhould not 

but leave the Party to his ordinary Remedy : A 

trj^y^ y ly Mr. (b) Strange^ who of the fame Side, obfei 

Bukertaa. ' the Court was of this Opinion in the Cafe of T/, 

AdvenKe- Bickerton^ which fee foL But Mr. Fazakerly < 

Libd! "^ ^^^" farther, and fubmited it, that the Advertife 

Verdia for no Libel at all, nor punilhable in any Manner wl 

Cnm. Con. p[e fajd, it is well known, that when a VerdiS is 

fenedrnThc ^S^'"'^ ^ M^^^^^^^^y'^D^*^^ *"^^^^'''* V/ife, fuch 

News Pa- News is conftantly put in the Papers, yet an A^ic 

P**;* Scandal was never attempted to be brought. 

mtRtU\ft. Court faid, that the prefent Advertifement 1 

Com'piracy ly rcprefentcd the Fa6fc ; for Lofeild did r 

ht» inra- 
moo* Judg- 

"*•"'• ^<7;See F9I 14. this AaioQ fet out at lar^e. 

(b) Afterwards King's Counfcl, Solicitor General. 4 Stra. 10 
Lift. 169 Rec§rder of Tendon, a Maid. Hift. Lond. iao6. i >! 
Mafter of the RoH*. Hb':tvf, Lift, 16^ Pref. toTab. Ref. 1 
HeU's Arg, end Ref, \ \ , 



ntlu- 
aries. 
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his AQion for a Confpiracy, but for Bankcroft^s ma- 
Vicioufly charging him with Felony, and a Confpiracy re- 
quires an infamous Judgment. They faid farther, that Adveitife- 
they well remembered, that this Advertifement was pub- ^*j"u|]["5g/ 
lifhedjuft before the Trial, and it might be of dangerous »ore Tiial 
Confequence to allow of fuch PraQices, which might tend ^h^^ »n(| 
to influence Juries. Judge Lee faid too, that the Court was "^^ J*^" 
of the fame Opinion as to this laft Point in the Cafe of the rbe Khgv. 
Kingr v. Chambers ; accordingly the Rule was made abfolute. Chambers, 
Eajler Term 5 Geo, 2. 1732. 2. Barnard, K,B. 128. The 
King V. Lo/eild, 
' An Information was prayed for publifhinff a Paper con- ^n^o'*"\«''on 

* • • A' r -Kr J «v -/L Tir .granted tor 

taming an Account of a Murder on a JiW/fh Woman and aMiidemca- 
her Child, by certain y^wx lately arrived from Poriugaly and nor, though 
living near Broadrftreet^ becaufe the Child was begotten by Lfbei*."* ^^'^ * 
a Chriftian; and the Affidavit fet fojth, that feveral Per- 
fons mentioned therein, who were recently arrived from Por^ 
hgaU and lived in Broad Jlreet^ were attacked by Multi- 
tudes in feveral Parts of the City, barbaroufly treated, and 
threatened with Death in cafe they were found Abroad any 
more ; and it was objeSed, that no Information could be 
granted in this Cafe, becaufe it did not appear who in parti- 
cular the Perfons relieved on were; but by the Court, 
Admitting that an Information for a Libel may be Impro- 
per, yet the Publication of this Paper is defer vedly punifh- 
able in an Iilformation* for a Mifdemeanor, and that of the 
higheft Kind; fuch Sort of Advertifements neceflarily 
tending to raife Tumults and Diforders among the People, 
and inflame them with an univerfal Spirit of Barbarity 
againft a whol^ Body of Men, as if guilty of Crimes 
fcarce praflicable, and wholly incredible. Trinity Term 
SG^o. 2. 1732. K. B. 3 Bac. Ahr, 494. 2 Kel. 230. pL 
183. 2 Bnrnard K. B. 138. 166. The King v. OJborne. 

On a Rule to fliew Caufe why an Information fhould not For reflea- 
go againft him for a Libel upon Mr. Pike, who was a j-°f^>Xi^'" 
Cuftom-hcufe Officer, by which he expofed him fpr be- cafl at Law. 
'ng call in fix Informations : Mr. Strange faid, that on the 
Rule which was obtained for ftiewing Caufe, Mr. Pilie had 
^ade Affidavit that he was the Man that was cafl in thefe 
, Informations, by Reafon of which, he did believe that he 
^asthe Perfon who was expofed. But Mr. Strange fub- 
Jnitted it, that as Mr. Pike had by this Affidavit afcertained 
"imfelf to be the Perfon expofed ; fo he had fhewn by it, 
^hat there was (ufficient Reafon for expofing him, for 
*'hich Reafon he hoped the Rule for the Information ihculd 

be 
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be difchargc^ axxi die Putr feft to hb ordiiisrT Remedy. 

And he remeinbcred the ^uoe was done ia the Cafe of Tie 

Kmg T. (ii; Btti^rtjm^ asd ia the Cafe of Tte King v. (J) 

BeijrreL Bat the Coen made the Rule abfolute in tbe 

prefect Caie ootwldif^accls^ MuiiLlami Term 5 Ge^, 2, 

1 732. 2 Bmnuri, K. B. 84- flf JTtV^ ▼. fWr/arr. 

rorprictiiif An Intonxutioa was piajol againft the Defendant, for 

ia tbe rsri printing in a News-Paper, calkd the f§ri Juimalt that 

tJttTuAl- ^^i^ Tismpfm^ an ALiencas of Tsrk, and a Juilice of 

dennaa had Peace, W3S '^ /c£mJaIafij gvsltj •/ teilhig s Lie in divers 

«*****^ dmpoMiei,*^ crs. that'ihe faid ^/jr^/ had alked Mr. 

TJbmpfiP^s Pardon for publifliiiig in the iame News-Paper^ 

that he (Mr. Tksmpfm) was married to one Mrs. W. 

On the other Side it was argued, that this Charge doth 
not affed Nf r. Tktmffm in his Office ; nor b there any | 
Thing of Malignancy ia it, it beiK only an uncourtly 
Manner of expreffing that TkvKffin had fpread aboat 
(alfely, that StitpUs had aiked his Pardon, &r. and for pub* 
Efliing this there feems to have been a fofficient Provocation. 
No Aaion. Befides an Adion wiU not lie for thefe Words, and confe- 
quently no Information ought to be granted. 

But the whole Court were clearly of Opinion that the 
t^s'^ILre Words in the pnncipal Cafe were fibellous ; nothing tend- 
to a Breach ing more to a Breach of the Peace, and to Bloodfliea, than 
of the Peace the Word (Lie), as nothing clfe (as Pnbyn Juft. faid) can- 
If ihe*Wor*d ^e anfwcred to it. But (by Lee C J.) if the Defendant 
Lte bad not had Only denied his having a(ked Pardon of Tksmpfony tho* 
****"^***» this would be charging him with fayini; an Untruth, it 
J^ *°**" would not have been a fuffictent. Ground for an Informa- 
tion. 

'°^*^™"'f And (by Page Juft.) an Information ought the rather la 
no\aioa. S^ '" ^^^^ Cafe, becaufe no A£lion lies. And it is aUb an 

Aggravation, that thefe Words arc fpoken of a Magiftratei 
k^°*^V M*" ^^^ Words fpoken of a Magiftrate may be libellous, when 
gmrate li*' ^^^y ^^^ "o^ ^° *" ^^^ ^^^^ ^^ * private Perfon ; and h% 
bel!OQ5, cited to this Point Sir Lionel WaldrorC% Cafe, who was a 
irhen not of Juftjce of Peace, and brought his AQion for being called 
Pelfoi)?* Papift ; and it was held to be maintainable, becanfe the 
^aldron't Words were fpoken of a Magiftrate, although it would iu)l 
^•^** have been fo in the Cafe of another Perfon: The. Court 

therefore granted the Information. Trinity Term 11 G#«. 

2. 1738. if. B. Andr. 2z8. Tie King v. Staples. 



{a) Sec the Cafe at Urge lo F^L 
{h) See the Cafit at larga io J9/* 



Motion 



no 

OU8 
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Motion by the Solicitor (a) General for an Information J**^*? ^^^ 
againft the Defendant, for publifhing in one of the News- ed in the^" 
Papers, an Affidavit, by a Woman, of Baftardy upon the News-P*. 
Defendant, fworn before Sir William BilUrSy without its I***"' 
having been read by her. And this Motion was founded 
on an Affidavit only of one Perfon, that the Defendant 
confefled to him the Publiqation of the faid Affidavits. On 
the other Side it was fworn by the Defendant, that he ne- 
ver confefled the Publication ; but he did not deny the Fa6l 
itfelf. 

The whole Court were clearly of Opinion, that the PuWicitioa 
Publication of thefe Affidavits, though no fcandalous Re- vL^fh^Ji" 
fledions are made upon the Cafe, is puniftiable, efpecially fcandalous 
as they tend highly to defame a Magiftrate. Reflexions 

And therefore, though it was ftrongly objeQed to the P"*********^*- 
Motion by Mr. {b) Lloyd and Mr. fc) Deni/on, that the 
Confeflion upon which alone it is founded, is abfolutely 
denied, yet as the Publication itfelf is notdenied, the In- 
formation was granted. Ea/ier Term 1 2 Geo. 2. 1 739. 
jfndr. 3J?4. TAe King v. Sharpe. 

An Information was granted this Term againft the De- Libel on 
fendant, for compofing, printing and publifhing in the Cri- Admiral 
tical Review, hv May 1758, a Libel on Admiral Knowles^ tcndkg w 
tending to traduce, defame, and vilify the Chara6l:er, Abi- traduce hia 
lilies, and Behaviour of the faid Admiral Knowles, and to ^^*^*^«''» 
render him ridiculous and contemptible in the Eyes of the dcr him^ri- 
King and People; and to infinuate, and caufe it to be be- diculous; 
lievcd, that the faid Admiral Knowles wanted Courage, [nal'ife "^'^ 
Knowledge, Refolution, and Veracity ; and that he had fa- wamedCoa- 
criBced the Blood, Treafure, and Honour of the Kingdom, '^■&«» ^c» 
to ridiculous Proje£ts of his own forming; and alfo to caiife facrifi^d*th« 
it to be believed, that the faid Admiral was a Perfon of a Biooii,&c^f 
conceited, obftinate, mifchievous, tyrannical, and incen- ^nl^nd ; 
diary Difpofition. rrinity Term 32 Geo. 2. 1759. K. B. cooce^ifed" 
MSS. TAe King V. Doaor Smt^llet &c'. 

The Defendant was indlfied for fendins: to the Honoura- Libel on 
ble Lady Caroline Fox, Wife of the Right Honourable ^ytoS^' 
Henry Fox, "Efq. {nowhord Holland) one of his Majefty's Privy 
Council, a certain fcandalousPaper Writing, intituled, *'The 

(a) Sir J ebn Strange, l Stra. 106B, Whit. Lift, 169, 
{h) AflerwatdR Solicitor General. fVbitio. Lift. i6^* |ind Etron of the 
Exchequer. ff^Ht. Lifi. 162. 

{c) Late fecond Judge of the Court of King*^ Bench* fytit. Lift, 144. 1. 

a Cafe 
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Cafe of :hc Orphan aihj C:c<i'::on of JjAi ia) Jyhffe^ E(q. 
for the Opinion cf the Public^ with an Aiinda of inte- 
refting Queries for the AnrB-er of thoie it conceros : The 
ivhole impartialij iUted, and indlfputahly aothenticated 
from Original — f/«w Vulf-^ Hiimni. — Britain hath its Ba- 
di^b^ '•fliaws. Printed for the Author TA^mu BifuB^ in whoft 
Peace of Har.ds the Vouchenmay befeen;'' tending to difturb the 
l>Kd HsU Peace and Happinefs of the faid Henry Fqx^ and to put 

to pat bim ^**^ *^ ^^^^ ^^ ^*^ ^^^'^ ^"^*^ CharaSer ; and to extort Mo- 
jo Pear cf nics to himf;:!:, the faid Defendant, from the faid Henry 
«t^Mo^*^^** ^^'^ ^^^^ i Ges. 3. i;6i. C fi. TAe King v. 
ncy. 7h^nuu BmelL 

toformat'oa Rute abfotttte for an (b) Information a^nft TAonuu HoU 
[°J!^^/rmJ, for writing a Libel on Mw.mUy^fc) Sutton^ in a 
P^on of Pamphlet intituled, '' A moft clrcumftantial Account of 
Morder in that unfortunate youre Lady Mils Br/7, otherwife Sharpe^^ 
^"°'' Enfler Term 1 G«. 3. 1761. K. B. MSS. Tie King v. 
Holland, a,^ 

Libel on the An Information was granted this Term againft the De> 
f^cllde^^' fer.danr, for printing and publUhing a Libel in the *' G»- 
theCazct- zettcer" of Wednefiajy February 18, 1761, Extrad of a 
*«» i private Letter from Dublin, Feb. 3. Laft Week the Right 

Honoorable the Earl of Cknricarde was married at Saint 
Mary^s Church to Madam Carolina, a celebrated Dancer 
belonging ro the Theatre in Smock-AUey^ and laft Saturdayi 
they appeared in the Boxes at Crow-Jlreet Theatre ; ihe had 
depriTlhtni I^^^'s on Computed at upwards of 3000I." tending to fcanda^ 
df bit good f ize yohn Smyth de Burgh Earl of Clanricarde, in the Kingdom 
^k°*'*b' ^^ Irehindf and to deprive him of his good Name, Fame, 
inu>'co»."" CharaSer, Credit, and Reputation, a«d to briiig the faid 
i^pf -, Co Earl into Hatred and Contempt among his NdghoourSa zni 
yS&J* all other Pcrfons knowing htm; and alfo to moleft, diikurb, 
betwMo ^"^ dcflroy that cord'ul Love and Affedion which always 
him sod hi> fubfiiled between the faid Earl and Hefier his Wife, Coun-« " 
JJ^;^*;^|^;^;tefs of Clanricarde, from the Time of their Marriage; 
bit Family's ^nd alfo to moleft the Domeftic Peace of the (aid Earl and 
Huppineif) his Family, and thereby to render the faid Earl odious 
bii^dSttSi *^ contemptible in the Eyes of the World ; and alfo 

(a) He was hanged at Tyhum for Pelooy aod Forgerj. 

(^) The Information was never filed. - 

{c) 1 hia Gentlemaa was tried,, for the Murder «f KliU Btll^ tt tbe WJ 
Batlij^ 00 Briiay^ 17 Feh. 1761. i do. 3. and w«a iBoit bonoorably ac- 
quitted; for the Jury even declined giving the Court the TaonUe UK&wa «p-. 
the Evidence, k it obfervabie, ibat 00 Mr. SBttn't thaaking the Jadg^c (\b* 
late Mr. Jufticc Ncel) for bis Candour and Jullice, his Lordflup . Itld hifli^ 
the Jury were his JuJges, and not he." See Lawj. Mag. 71, aao. 

to 
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^b infinuate> and caufe it to be Mieved and thought, that to infiauate 
the faid Earl had been guilty of the Crime of Bigamy ***"' *»*.{»*** 
Tn'mty Term i Ge$. 3. 1761. K. B. MSS. The King v.TSiS^ 
Ciaflfs Say. • 

The like Information was filed againd the Defendant theStme Libel 
feme Term, for printing and publilhing the above libellous)? "'-p^^*'*'^ 
Paragraph in the " UnJon Chronicle.'' if. B. MSS. Tie^^'"'''^^' 
King V. Join Wilkie. 

An Information was filed this Term by the Attorney (a) a nrophtut 
General againft the Defendant, for writing, priming and*"*'***^^'*^* 
publilhing a prophane and blafphemous Libel, intituled, "***"* ^*^**» 
** Modeft Remarks on the Bifliop of London's feveral Dif- 
courfes preached in the Temple Church, and lately publifh- 
«l in two Volumes Oflavo, in a Letter to his Lordftiip, 
with a Poftfcript ; containing Dr. Thomas Sherlock*^ Creed, 
faithfully extrafied from his own Writings, by Philotheos. 
I Thcf* V. 21. Prove all Things^ hold /aft that which is 
good ;•* tending to vilify and fubvert the Chriftian Religion, lendiag to 
and to (A) Wafpheme our moil BjefTed Lord and Saviour ^"Jj;;:^';^^^** 
Jefus Chrift, and to caufe his Divinity to be denied ; and Religion; 
to reprefent him as an Importer, and to fcandalize, ridicule, i® c*"^ Je- 
and bring into Contempt his moft Holy Dbdrine, Life and ^^^^^^^ !^ 
Mir^icles, and alfo to caufe the Truth of the Chriftian Re- to ridicuii 
ligion, and the Matters contained in the Holy Scriptures, to Scriiuare*^ 
be diibelieved and totally rejcSed, by reprefenting the '^ ^*»<« 
fame ^ fporious, fiSitious, and chimericalj and as a grofs ^j J,™!^^^^ 
Piece of Forgery and Prieftcraft, and thereby to weaken, and rtjea- 
enervate, takeaway, and deftroy their Force, ^"^^'^"c^> f^d ft 
and Authority ; and alfo to prejudice, poifon, and infed t^cirVcuho- 
the Minds and religious Principles of the People, by difper- rity . 
ling amongft them moft impious and wicked Opinions eon- ]? P^^jodice 

• if^ . #.««* •!«••• • I ine I envious 

cermng the Truth of all revealed Religion m general, to Principienof 
the endangering of the public Peace, State, and Govern- the People, 
mentof this Kingdom. Hilary Term 29 Geo. 2. ^ 7 S^- il^^^^H] 
.X B. MSB. The King \. Jacob Hive, Opinipnt of 

An Information was exhibited this Term by the Attor- the Truth of 
pey {c) General againft the Defendant, for writing, print- ^j**|^ 
ing ami publtihing a certain malignant, prophane, and 
bafphemous Libel, intituled, •' The Free Inquirer;" 
tending to (6) blafphenoe Almighty God> and to ridicule. Temping to 

blafpheme 
GotL 4nd ri- 
M See /•#/»> 68. Not« [d]. dtcuic ihc 

(*) This die onght to have come in fol. 59. under the Head, a. againft Pentateuch i 
Itdigion. 

<#) Ckiir/ts Ttrh, Efq. fFhiU Lift. 1^7. 

G 2 tra- 
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traduce and difcredit his Holy Scriptures, and particularl 
Mofet to the Pentateuch ; and to reprefent, and caufe it to be bt 
'"P^J^***^* licved, that the Prophet Mojes was an Innpoftor, and ths 
Truih« in ^^^ facred Truths and Miracles recorded and fet foith in ih 
Penmeuch Pcntatcuch aforefaid were Impoftures and falfe Invention 
"'*•> and thereby to diffufe and propagate irreligious and diab( 

Ileal Opinions in the Minds of his Majefly's Subjeds, an 

toOxikf the to fliake the Foundations of the Chriflian Religion, and( 

ChriiHan ^j^^ ^ivij and ecc!cfu(tical Government eftablifhed in th 

igion. King^oni. Hilary Terra 2 Geo. 3. 1 762.' K, B. MS! 

Th King V. Fttcr Annett. 
Informtiioo The like Infornrkation was exhibited the fame Term 2 
IMnier ind >^^'"^ ^^^ Defendant, tor printing and publifhing the aboTi 
Publifhcr of Libel. K, 5. MSS. 7he Kinsr v. James DixwelL 
i^K*!**"^* The like Information was exhibited the fame Term i 
The ilke. painft the Defendant, for publifhing the above Libel. K^ i 

MSS. TAc King V. Edward Cahe, 
I.'belonMr. An Information was exhibited this Term again(l the Di 
^rn*' '**h' f*"^2"N for compofing, printing and publifliingin a certa 
Ceck^Kkt^ News- Paper, called, •' The Royal Chronicle,** a Libc 
Ckifly and intituled, ** An authentic Narrative of feveral Particula 
Wmof Mur- ^^''*^'"S ^^ ^'^^ Death of Mifs Frances Lynes, whofe Ghc 
ricr; is fiippoftd to havc haunted an Houfe in Cock Lane^ Wt 

lending to Smithfii^ld^ for many Nights paft ;" lending to tradu 
Chl"a!lr''; f^ *indali7.c, and vilify the Charaaer and Reputation of 
ihaiihefaid IViUtam Kt'nt ; and to reprefent, and caufe it to be belif 
Kent had that the faid IVilliam Knt had, hv artful Means and ( 
cured'orr trivances, obtained and procured' the laft Will and T 
Frmwcet ment of the faid Frances Lyr^Sj Spinfter, fince deceafc 
ZjwAWill i)e made, and unjuftly to caufe the Validity of thr 
•nd'dVmurd! ^'*^' ^^ ^^ difputed and called in Qneftion ; and a 
fJurpicions raife groundlcfs Sufpicions concerning the Death 
railed con- f^jj fiances Lyes ; and alfo to caufe a falfe, fcan 
Deathf '"^ ^"^1 infamous Report, raifed and propagated by R^ 
Reported in public News Papers, that the Spirit or Ghofi of 
^rrVh^V ^^'^''^^^ A)'"^^ haunted the Houfe of one Richard P 
her Ghotl Cock (a) Lane, to be believed and credited, to in 
haunted one opprefs the faid William [b) Kent. Eajler Term 

H^^r' *'^^^- *' ^' ^^^' "^^^ ^'""^^ ^' ^^^'""^ Br.ivne 
Informttion Thc like Information againft the Defendant, f 
•gainftPrin- and publifhiner the above Libel in the fame N' 
bo've L?w." ^^^ granted the fame Term. "The King v. Ifrai 

(a) In the Informaiioo againll Ptttinier it is faid only in 
generally 

{b) Iq the Infoiroation again'.\ Ptttinier it is Hunt, 
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An Information was exhibited this Term againft the De- Libel on 
fendant, for compofmg, printing and publifhing a defama- JJ/;^ '^* 
tory Libel, viz, ** Advertifement : Shortly will be pub- 
lifhed, and generoufly giv^n^r^///, for the Benefit of that 
extenfive Family ^now in the utmoft Diftrefsj the Fami- 
ly of the IVron^heads^ of Wrongkead-Hally in the County Libellous 
of iiuffolk A Letter to the wrong Honourable Mr. Freft^ ^„»'/*' ^*^ 
^rnt Upftart ; giving a full and particular Account of the 
Origin of a laie malicious Quarrel. The firft wrangkead- 
^d Caufe of his WrongJbip*$ taking Umbi'age. His 
JVrmgJbip^s private Views mirc«rry. The Difclpline 
Dolor's Prefcription read in Public : It is taken and 
brought up again. The Shame and Woe that has al- 
ready arofe from young *Squire fVronghead^^ Obftinacy ; 
a Surmife how much more may ; he alone anfwerable ; 
his military Exploits. Mr. Frcjident Wrongjbiph fanguine 
Expeftations mifcarry. The young 'Squire's fecrct Caufe 
for Difobedience, known only to himfelf and one more. 
Some Account of an old Seng fung at a late Camp ; the 
Offence it gave, and why. The Downfall of a Major, 
and the Upftart of a Captain ; (hewing how one Man'may 
fteal an Horfe with more Safety, than another look over an 
Hedge. Some Notice of a Letter from Camp, giving an 
Account of a wrong honourable Entertainment : The In- 
gratitude of the Writer. A new Method (much approv- 
ed) of feparating Wine by a Piece of Chalk. How to 
know Port from Claret at a certain Table without tafting 
it. A Fray among the Grave Stones. Four Challenges, 
and no Bloodihed I With a curious Plate and References 
of a new invented Piece of Ordnance, weighing only four 
Pounds! Made without cither Iron or Brafs : The Whole 
iltuftrated with fcrious and humourous Remarks : To 
which will be annexed, fome fingular and ftriking ECays 
and Letters that have appeared in the St. Jameses Chroni- 
cle, in the Years 1 761 , and 1 762 ; one cf which depriv- 
ed a Qenileman of the wronghead Family of feventccn 
Shillings and fix Pence per Day, becaufe he would not 
fight no more than they. By a difbamled Militia Man 
without an Head, but in Pofiefllon of a very good Tail- 
piece. N. B, To be Sold or Let, a new ereded Manfi- 
on Houfe, known by the Name of JVronghead-Hally with 
a Park and Out-houfes, fit lor a Man of Rank and Ho- 
nour, it being very near a Blackfmith'sShop and a Church; 
great plmty of Game ; but unfortunately, it is not the 
M^nor Houfe : En] »e at Admiral Vcrnon*s Head, ii 
^ifs 'pot-Lane, The only Reafon the prefcnt Poflefibr 
P^rts with it i^, that the Air is too keen for the Gout, 

and 
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and the Situation rather too near a Powder Magazine : 
^ery. If a Man be proTed guilty of premeditated and 
wilful Perjury, can any fct of People be fo mean f when 
thoroughly convinced of his Guilt j to appoint fuch a Vil- 
lain to reprefent them upon any Occaiion, without iubjed* 
ing themlelyes to be confidered Encouragers and Promo* 
ters of a Crime the moft Impudent, and the mod 
infamous ? Surely if fuch a Reprefentative (hould ht 
made Choice of, they will (hew his Face only, on 
the Day of EleSion, through a round Hole, inflead 

J^xfu, ^f clapping his A « upon a Cufliion ;'» tend^ 

QrveU. ing to traduce, fcandalize, and defame Francis Vernon^ 
Elq; Baron Orwell of the Kingdom of Ireland, and to 
to '^JP^®*^^ render him ridiculous and contemptible in the Eyes of tht 
t* Prefideoc King and the SabjeSs of this Realm ; and to reproact^ 
of a Court and vjlify his Conduct and Behaviour upon the Trial of 
M«rtialj one WilUam Lynch, Efq; a Captain in the Ealiern BattaU 
toinfmuate '*^^ ^^ ^^^ Suffolk Militia ; and by wicked and artful In- 
that he finuations and Allufionf^, to reprefent, ^tiggeft, and create 
vjanied a Belief that the faid Baron Orwell wanted Courage, and 
ouiage. ^^^^ ^^ j^^j greatly mt(behayed himfelf upon the faid 
That h< Trial of the faid fVilliam Lynch, and that he was guilty of 
oF*Veijory ^^^ Ctime pf premeditated and wilful Penury ; and alfo 
to prejudice unjuftly to prejudice the faid Baron Orwell intheEfteem 
1»>"» arid Opinion of the Hege SubjeCts of this Realm, and par- 

ypfwfcb E- ticularly of fuch as had a Right to vote in the Eledion of 
iettors, a Perfon to fcrve as a Bui^efsfor Ipfwich, and thereby to 
to picvent prevent the faid Baron Orwell (rom being eleded to ferve 
eleaedtheir ^^ ^ Burgefs JFor Ipfwich in the prefent Parliament <jf this 
Member. Kingdom. Hilary Term 3 Geo. 3. 1763. K. B. MSS^ 
Informatioa 7he King V. Fhilip Thickneffe Efquirc. 
againiiihe An Information was exhibited this Terra by the Attor- 
Pubiiftcr*"of "^y (^^ General againft the Defendant, for printing and 
<< An KfTay publiihing a certain malignant obfcene and impious Libel, 
®"^°™*"'»* intituled, ** An Effay on Woman;" tending to vitiate and 
vttiaie^Mo. corrypt the Minds and Morals pf his Majefty's Subje£^s; 
rals, to in- and to introduce and di^ttfe amongft the People a general 
u^oduce De- Debauchery and Depravity of Miners, and a total Con- 
&c! *'^^' tempt of Religion, Modefty, and Virtue ; and alfo to 
to biaf- blafphemc Almiejhty God, and to ridicule our BlefTed St* 
rnd™HJk^J vionr, and the Chriftian Religion. Hilary Term 4 Ceo^ 
our Saviour! 3- it 764. The King y. John JVilkes, Efq. 

[J) Sir Fltttbtr N^rttn. fVhilvf* Lift. i6j* 

An 
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An Informaiion was exhibited this Term by the Attor- J^^^^Q^jj^'* 
ney (a) General againft the Defendant, for printing and Defendant, 
pubti(hing a (b) LibeU intituled, (in the French Language) for primitig 
*' Lcttrci, M«moires, & Negociations particuUcres du ^"'^J'jlljj^l' 
Chevalier D^Eony Miniftre Plenipotentiare de France^ au- inFr(racA,on 
pres du Roi rie la Grandi Br^ta^ne ; avec M, M. les Dues i*»e Fnnth 
De Prajlin, De Nivernois, De SuinU Foi, & Rtgnier De ^!''*^'" 
Guerchyy AnribafTadeur Eiitraordinaire,*' Eifr. t^c. (Jc, 
Which faid Title being tranflated into thfe Bnglijb Lan- 
guage, means. Letters, MenK)irs and particular Negoci- 
titions of the Chevalier D^Eon, Minifter Plenipotentiary of 

fa) Sir Flitchr Nirttn. fPTfitKo. Lift. i6j. This iecms t rtre lnftanc« 
of to Information being filed in the Name of the Attorney General, when 
the Profecution is carried oo at the inftanoe and Expence of the Party ; as this 
v^B o^ the Coan^ De GMtrcbf \ otherwil'e it is afiiailj filed in the Name of 
tiie King's Coroner and Auoroey, who is at prefent the worthy and learned 
yames Barrtttr^ Efquirc. 

^^^ The principal liheUons P«ra^tphs were the following one^, «t;/s. I 
liave met wiih ilnce the Depattore of the D. Je N' Villanies, Sordidnefs, 
aad Tricks of every Species, and in every Kind. 

The C. dt G, from the Moment of ki« Arriv«K commenced towards me 
Enormities, which he Ailes his good Proceedings, he hath vnveiled his 
Haughtinefs, hrs Menace^, his (iio<^«ng Deeds and Actions, as well with re* 
fpe£t to me, as to my Relations and Friends in London, 

He hath empto^d all his Credit, and that of his Friends to caufe my Ad- 
mittance at the Court of l^erfailUi and that of LinJUa to be forbid me from 
ihejull Fear heh«s led Trath (hottid approach the Throne, and Juftice be 
rendered to Innocence oppreffed. 

He has endeavoured to take away my Papers by Stratagems, he Kt< at- 
tempted to fedace Perfons to (leal them away by Sybtilty ; he >^ho corrupts, 
\% already corrupted; and he who buys others, what Price may he himlelf be 
cftimated %%} 

H^heliieves tl^at I have lietrayed the State b«caa(e I have faid that he did 
not Know how to write % does he look upon his Ignorance as a Secret of 
State? The D, of P. hath not only laid ir, but haih even wtliten it; and 
does not all the World, who receive Difpatches, Letters, or AnTweis from 
this ArobtiTador Extraordinary, perceive rt } 

. Bec^nfe 1 have neither the Riches, nor the Credit, nor the Honours of 
tlic Count de Q. he claimed to difpofe, at his own Will, of my Youth, 
*fiy fmail AbHttie«, and my Inclinations: To Ipeak properly, he wanted 
to treat me as % Slfve, who could not live and breathe without his Fer- 
miiTioo. 

AH thefe Fafts (alluding to certain FaC^s mehtioncd in the Libel) will 
fetve to' prove thatC. ^^G. hath more Sonrnefs than HaUghtiner»^ more 
Haugbtioefs than Graidcu'', more Atmchment to Mohey^ than Liberality, 
more hard Heartednelf than Pride, more Obftinacy than Firmncfs, and more 
hcapaettj Xhin all. Not kno\ving how to write himtcif, he has made Ul'e of 
Writers attached to him very ill inftrutted, and of very bad Ciet^Ii. 

The Court is ignorant of my Recai ; the C. de G, caufed iheie Letters for 
my Recal to be fo'-gcd on the 4th of OSlabcr^ in the Evening, by the Fiie* 
tde of M. df Prapiun 



Fran 



ce 



88 INFORMATIONS and INDICTMENTS. Chap-ij. 

France to the King of Great Britain^ with the Dukes of 
Prajlm and Nivernois^ ie Saint e Foy and Regnier de Guerchy, 
tf'^'ilfh* Ambaflador Extraordinary," Off. i^c. i^c, tending to af- 
Hpnour, * perfe, traduce, and defame the Honour, Rieputation, Chaf- 
&c. of ibe raSer, and Abilities of his Excellency Count dc Guercky^ 
hiX^L^"^' and to rerder him ridiculous and contemptible, and tp ar-r 
totrraign raign the Conduft and Behaviour of his faid Excellency 
his (x>ndoa Count df Cuerchy^ ip his Charader of Ambaffador of the 
Sor^"^*^*' French King to our King ; and to violate the Proteflion 
to v'iolttc and Security which Ambafladors and other public Minifters 
AmbaiTa- arc intitled to, and enjoy in this Kingdom ; and to caufc it 
TVoteaion • ^^ ^^ believed that his laid Excellency had, after his Ar- 
bad oppreff- rival injthis Kingdom, been guilty ti unjuft, unwarrantable, 
cdDctcn- and oppreHive Proceedings towards the faid Defendant, an^ 
ReTaiion.**'* ^*^ Relations, and Friends ; and alfo to infinuate that his 
JindFiiendsi faid Excellency the Count de Guercby was not fit or quali- 
infinuattd fied to fill or execute the Office and Fundions of AmbalTa* 
ba'ifidcr's"™" dor of the faid French King to pur King. Eajler Term ^ 
Inability to Geo, 3. 1 764. /jT. B. MSS. The Kin^ v. Charles^ Genevieve^ 

Office ***' -^^^'^> Angyjlus, Andrew, Timothy (a) D'Eon D'Beau- 
' * mont. 

Information The like Information was filed the fame Term againft 
jgainftihc the Defendant, fcr being the (b) Printer of the above U* 
the°above ^^"^"^ Book ; to which the Defendant appeared, bpt there 
Libel. has been no farther Profecution had ag;^inft him. The King 
y. Simon Vandenburgh. 

The Court Though every Species and Degree of Calumny and Der 
of king's tradion of this Kind is deemed odious in the Eye of th^ 
J?(P»f*grant8 Law, and punifhed either by civil ASion or criminal tro* 
onsfor mI fecuiion, in moft Cafes at the Eleftion of the Party injured 
beU it Dif- yet the Court of King's Bench, whofc JurifdiSion herein » 
cKtion. founded upon the Ivfeceffity of preventing Quarrels and ill 






Bloody and which deals with this Offence as of dangerouf 
Confequence to, and deftruQive of, the Peace of the Na- 
tion, always exercifes a difcretionary Po\yer jn granting an 
Information for an Offence of this Nature, and will, in 
many Cafes, leave the Party to his ordinary Remedy. 3 
Bac. Jbr. 492. as appears in the following Indahces. 

fa) The Defendint pleaded Not etfiify in Trinity Term 4 Gt». 3. 17^4. 
and the Caufe was tried before L. C. J. Mansfield^ by a fpecial Jury, at the 
$iiting8 in Midilefix^ the lame Tcrin, wh n the Defendant was convi^led^ 
but he has (ince ftcreied himfelf, and therefore has not recei\ed.the Judgnr.ent 
of the Court, and the Profecutor (ihc Coaot de Guercby) is proceeding to 
outlaw him. 

(^) No Information was ever f.IeJ agtioll Mr, Dixvell the Pablifher. Mi^ 
rumt 

On 
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On a Motion for an Information for a Libel in adverlif- JY^*"^^*** 
ing that one Madox^ an Apothecary, had pcrfonated Dr. compUlned 
Crovuy a Phyfician, and wrote and took his Fee (which the of hapiiens 
Apothecary did not pretend to deny) the -Chief Juftice de- ^®^ '»«*• 
clared, that though Truth be no Juftification for a Libel, 
as it is for defamatory Words, yet it will be fufficient 
Caufe to prevent the Interpofition of the Court in this 
extraordinary Manner, and induce them to Jeave \\ to the 
ordinary Courfe of Juftice, before a Grand Jury. Where- 
upon the Rule for an Information was difchargjed.; and 
Lei CJ. faid, though the Accufation of his having coun- 
ttrkittQ (perfonatedj another, was certainly libellous, yet 
[r the Court refufed an Information, becaufe he appeared to 
be guilty of it. Hilary Term 8 Geo, 1722. Stra, 498. 
^ndr, 299. 3 Bac* Abr. 492. Barnard. K- B, 13. TAe Kirig 
V. Bicktrton. 

An Information for a Libel upon the CornfaQors at 
Bear-ley^ denied for the fame Reafon. Michaelmas Term 
^Geo. 1723. K.B. Stra, 498. The King v. Beharrel 

Motion for an Information againll the Defendant, for Difpote oa % 
publilhinga very great Reflcdion upon the Ajricpn Company M»"er of 
in one of the News Papers, by charging them with having * 
Supported iheir Trade by Treachery and Fraud : But as 
this was only a Difpute, on a Matter of Trade ; the 
tx)urt thought it would be fufficient to apply to the Grand 
Jury. Michaelmas Term 2 Geo. 2. 1 729. K. 5. 9Q. The King 
t. Robrrts. 

A Ma« advertifed in a public News Paper, that his intormitlot 
Wife had eloped from him, and cautioned all Perfons ««fufe<| for 
frora trufting her ; and an Information for a Libel being ^^^^^^^^ 
moved for, it was denied, becaufe it was the only Way 
the Huft)and could take to fecure himfelf. The Applica- 
rion was agamji the Hu(band ; and I^ee C. J, faid the Adr 
▼ertifemeftt did not contain any Thing criminal iq him, 
•"- — —Term 5 G^o. 2. 1^32. K* B. 3 Bac Abr. 492. 
Jlndr. 229. 'I he King v. Enes, 

One Rule to (hew Caufe, why an Information (hould To uy, tlitt 
not go againft the Defendant, for publiftiing a Libel upon • Merchtnf 
one Mr. Hayward, a V/inc-Merchant, in the Daily Ad- by i^'in* 
▼mifer ; the Subftancc of the Advertifement was ** This no p.cflecj. 
Mto give Notice, that Mr. Hayward fells Wine or Brandy ''®°» ®' 
by the Gallon, Qijart, or Pint ; and is to be met with at 
*ny Hour every Afternoon at one of the Taverns in Smith- 
fi^U. N. B. Mr. ff^j^wrjr// fells an excellent Salve, made tor«yi«Mtii 
ky a Relation of his in Dublijt, to cure Women's Breafts J*[j^^*"«*- 

^th, which may be had at iid. a Bottle.'* The DerStive,ctn 

fendam'snowaystr*. 

ducehis 
Chtrtcler« 
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fendaiit's Counfel infifted that this was no Libel ; but Mr, 
FazakcrLy fubmittcd it, that it was, by Reafon that it tend^ 
ed to leflfen a Man in his Trade, and make him ridiculoos; 
however, the Court thought it would be going too far to 
grant an Information for fuch a Paper ; it was enough to 
leave the Party to his ordinary Remedy ; accordingly the 
Rule was difcharged. Lee C. J. faid the Party was cnatj- 
ed with a Matter which did not include any Gailt. mU 
chaelmas Term 6 Geo. 2. 1 733. 2 Barnard, K, B, 183. Andr> 
229. 2 Kel, 250. pi. 201. Tie King v. Jentier, 
Hcprefcnta- ^ writing was direfted to General Wilh^ and the foof 
lion of an principal Officers of the Guards, to be prefented to his 
w^hou't In- '^^J^^y f^*" R^^refs ; the Paper contained the Defendant's ' 
tention to ' Cafe, that he fumifhed the Guard at White-hall with Fire * 
•rperfejiho* and Candle, for which the Government owed hVm 35O/. 
^eSed '"nl' ^^^' ^^ obtained a Warrant for his Money, and Captaifl 
libel/ °^ Carr (the Profecutor) told him, that if he woold affigtilhe 
Warrant, he would procure him the Money ; the Warrant 
was afTigned, and the Money paid to Cafr^ who refufcd 
paying it to the Defendant ; and the Qucftion was, if an 
Information (hould be granted : And the Court held it no 
Libel, but a Reprefentation of an Injury, dntwn up in a 
proper Way of Redrefs, without any Intention to afpcrfc 
the Profecutor ; and though there he a Suggeftion of 4 
Fraud, yet that is no more than what is in every Bill in 
Chancery y which was never held libellous if relative to the 
fubj eft Matter. Hilary Term 8 Geo. 2. 1735. K.B. 3 ". 
J5i?r. Abr. 492. See Andr. 229. The King v. Bailey, 
Where the ^^ Information was refufcd, and the Party left to hi« 
. granting the ordinary Remedy againft a Perfon for publiftiing in a News 

JTb''**'* '^^P^''* ^^^^ Wari*s?\\\ and Drop had done great Mifchief ^ 
Difcouragc' ^" twelve different Cafes, and that they were a Compound 
meat to of Poifon and Antimony, Wr. ■■ Term 8 Geo. a. 1 73S» 

^"[r"e« ^°' ^- ^ 3 ^^^' ^^^' 49^' ^^^ ^'"-S^ ^'- ^<'^^''^'- 
Ad'vmife. ^^ ^^^ adyertifed in one of the Daily Papers, that Ladf 
ment, that Mordington kept an Affembly in Moor-fields ^ and it being 
Urfy counter-advertifed, by my Lord's Order, that the Perfon 

itfj^ln^r- calling herfelf Lady Mordington was an Impoftrix, and thatr. 
fembiy In* there was no fuch Perfon except his Wife, who always 
^oVi^^^ lived with him ; th^ Court refufed to grant an Informa* 
r^on o*n Sc ^i^n ; for though (he be called an Impcftrix, yet that rc- 
Wifeofthe lates to her affuming the Title of hTiiy MordingUn^ znii 
^ni!«r*" ^'^^^^ ^^ ^^ alledged not to have any Righ| to; and 
K^m*. therefore^ in this Refpeft^ may vrell be called an Ira-i 

poftiU.. 
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poftrix. Eajler Term %G€o. a. 1735. A'. B. 3 Bac, Air. 
492. The King v. Jenner, 

A Pcrfon in a private Letter to the Party expoftulates xviiere the 
"with him about feme Vices, of which he apprehends ^i«^ ^m'*][j„g4 
gutlty, and defires him to refrain trom them ; or if he of was in- 
fend« fuch Letter to a Father, in relation to fome Faults ten<Jed for 
of his Children ; thefe arc faid to be not at all Hbellous, f„*/^;™'^^^^^ 
being Ads of Friendftip, not defigned for Defamation, famttion •, ^ 
but Reformation. 2 BrownL 151, 152. But fuch Mat-°^**»b«l- 
ters publiflied in a News Paper, though the Pretence bCoX'rwife i^ 
ReCormation, is> it Teems, libellous, as was agreed 7r/>//- publifhed m 
ty Term 9 G. 2. 1 736. K. B. 3 Bac. Air. 492, The King * ^^^s Pa- 
li. Knight. P""' 

The Party, after two Terms, three Scflion*, and one Informaiioa 
Aflizes, applied, the Court refufed to grant an Informati- ^^l"^^1 ^ 
on ; though it was agreed, had the Application been re- plication 
cent, an Information would have been granted. Trinity ma<ie after 
Term 9 Geo 2. 1736. if. B. 3 Bac. Abr. 492. r^'tTngihof 
King V. Knight. Time. 

The Profecutrlx, Mifs Mary Jerom^ was educated Wb«r« t^*« 
among the Quakers, at the Town oi Nottingham \ her ^JJJp^^^j^^ 
Parents, whn lived there, being of that Perfuafion. There of is Adraot 
are feveral feparate Congregations of Quakers in this'**'***^- 
Town ; and once a Month a general Aflfembly is held of 
them all. At thefe monthly Meetings, they take into 
Confideration the Condu^ of fuch of their Members, as 
have not afted conformably to their Rules ; and proceed 
according to the Diredion of our Saviour in the 1 8th 
Chapter of St, Matthew^ v. 15, 16 and 17, which they 
call their Difcipline. If gentle Admonitions in private have 
no EffeS, Complaint is made to the monthly Meeting ; 
from whence a Deputation is formally fent, to viilt, and to 
.endeavour to reclaim the Party offending. And if thef? 
Steps prove ineffe3ual, they proceed at lad to a final Sen- 
tence of Expulfion ; which is ufually by fome Indrument 
or Paper in Writing, drawn up for that Purpofe, and 
openly read at one of the Meetings for public Wor(hip« 
The Peribn employed in this Service is called the Clerk 
of the Meeting; and the Writing, by which the Society 
exclude and difown as their member the Delinquent, gene* 
rally fcts forth the Caufe of their Proceedings, and the 
fruttlefs Care and Endeavours of the Society to reclaim. 
This has been their general Pradice fince tiie Toleration 
AS ; and at ttottingham^ as well as in many other Places, 
they continue on this Plan to this Time. The Profecutrix 
having a£ted in Difobedience to their Rule?, by frcquentin|f 

Places 
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Places of public DiverfionSy going into Mourning for the 
Death of a Relation, and doing other Things which the/ 
cdeem unlawful : The method of Admonition^ and Vifi* 
tation by Deputies, was taken by the Society ; and feveral 
Conferences were had ; but they proving ioeffedual, and 
ihc abfenting herfelf from their 'Meetings, and declarii^ 
that ihe did not look upon herfelf as one of their Body, 
the Society at lad (after feveral fruitlefs Attempts to re* 
claim her for a Year and an half) proceeded in their ufual 
Way to the Sentence of Expulfion, in the following 
Words, which were reduced into Writing, approved of 
by the monthly Meeting, and afterwards read by the Dc^ 
fendant Francis Hart^ as Clerk of the Meeting, at the 
clofe of their Meeting for Worlhip, at Nottinghamy on 
Sunday Septembir 6, 1761. 
y'xHfion, '* Whereas Af^ry Jerom, of this Town, was born of 
Parents profcffing the fame religious Principles with iis, and 
by them educated in our Society ; but not duly regarding 
the Truth we profefs, ihe imbibed erroneous Notions con- 
. trary to Scripture Doflrine, and in divers Parts of her 
ConduS afted very inconfiftently with a Lifeof felf>denial, 
and of late Years moftly negleQing Meeting for Divine 
Worfhip, and when vifited by Friends appointed by our 
monthly Meeting in love to her Soul, and in order to re- 
claim her from Error and bring her to the Acknowledge- 
ment of Truth both in Judgment and Praftice, but rejeSr 
ing our Labour of Love (he declared that ihe did notldok 
upon herfelf as a Member of our Society. We therefore 
hereby declare her not in Unity with or a Member of our 
Religious Society, until by unfeigned Repentance (be duly 
acknowledge Scripture DoSrine, and behave agreeable to 
our holy Profeflion ; which that fhe may we fincerely dc*- 
fire. Signed in and by Order of our monthly meeting, 
held at Nottingham^ the fifth of the eighth month, 1 761 
By Francis Hart, Clerk. 
^^^''^Tkb '^^^ Profecutrix being acquainted with this Proceeding, 
to^M inl ' f*2nt her maid fervant to the Defendant for a Copy of this 
formation Sentence, who accordingly tranfcribed it, and inclofed it in 
^bIote*Scn- ^ Cover direScd to Mfs. Mary Jeromy who being thus 
fence oHi x- poffeffed of it, annexed it to an Affidavit, and applied to 
puifion ?s x\\c Court of King's Bench, for an Information for a Libel. 
Comt^'c-*' S^t the Court rejeSed the Motion, and refiifed to grant a 
jcftc'd Mo- Rule to (hew Caufe. She afterwards on the 1 2th of March 
lion, J ^^2, preferred a Bill of IndiSnient againft the Defendant 

ilamlt"*" for a Libel, before the Grand Jury at the Affiles held for 
pre'^crred, the TowD pf Nottivghant, which Bill being found by 

which wa« * thejTL 

faupd. 
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them, was afterwards removed by Ortiorari into the King^s ''*'^^!J* *^** 
Btnch^ and the Defendant having pleaded Not guilty, it 
was tried before Mr. JulUce C//V, at the Summer Afllzes 
held for the Town of Nottingham, July 30, 1762. The E^'^^"^*- 
Evidence on the l*art of the Profecution was, the Profe- 
cutrix and her Maid Servant who went for the Paper; 
and the Evidence of the Publication of it as a Libel was, 
the DireSion of it to the Profecutrix, and the Defendant's 
Acknowledgment to the Maid that he read it at the Meet- 
ing. The Defendant's Counfel called no Witneffes, b^ing 
oF Opinion, that the Quakers, who were the only Perfons j^',i ^.^"^ 
that could give an Account of their Method of proceeding, ncffesoa 
were difabled by the Statute of 7 t:f 8 J^. <:. 34 from be- j;'"^'"**. 
ing Witneffes on a Criminal Profecution, and being re- on^^^" *" 
ftrained from arguing that the Paper in Q^eftion was no A.gament 
Libel, by the Judge, who faid that fuch a Queftion was |^« P«»^r^ 
more proper to be determined by the Court above, could ^^1 not* au" 
only infift, that the Evidence on the Part of the Proiecu- lowed, 
tion was not-fufBcient to maintain the IndiSment. 'The ^J^'^,^^^^.^ 
Judge left the Cafe, with its Circumftances to the Jury ; ent." 
hut rather recommended it to them to acquit the Defendant. Judge re- 
The Jury, after withdrawing about three Hours, found the ^^™^^;!;'^^^ 
Defendant guilty. In the Mhhaelmas Term following, jury find 
Mr. Cujl moved the Court of Kings Bench for a new Trial, Defendant 
and after ftating the above mentioned Fa£ts, and obferving IJf^j'j^*^ .^ 
upbn the Circumftances of Hardfliip which would attend k. b. for 
the Cafe on a Motion in Arreft of Judgment, where no n-w Trial. 
FaSs could be relied on but what appeared in the Record, 
ind after a Verdifl it might be prefumed that a malicious 
Intention to defame the Profecutrix (which was charged in 
the Indidment) was proved, infifting that the leaving fuch 
a Cafe as this to a Jury, would be enabling a Jury to fet 
Up a Judgment in Oppofition to the Legiflature, and over- 
turn the Toleration AS, and that therefore the Verdift 
ought to be fet afideas a Verdift againft Law. The Court 
was clearlv of Opinion, that the Jury (hould have been 
direded to acquit the Defendant ; and, as Notice of the 
Motion was given, and Counfel appeared for the Frofecu- 
tion, who did not contradift the above mentioned Fads, 
the Court faid they would notdofo much Credit to fuch 
a Profecution as to grant a Rule to (hew Caufe ; and they Veidia fet 
ordered the Verdift to be fet afide, and a new Trial to be a^i^e, and 
had, on the firft Motion. Michaelmas Term 3 G^o. 3.g,?a^,ed'* 
1743. if. B. 2 Burn^s Ecclef, Laiv 779. The King v. wiihout rule 
Hart. ii> fl'^w 

CCa;.lc. 
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Chap. XX. 
AMENDMENT. 

■ 

r*». Fac. nr^HE Defendant was found guilty upon an Informati* m> 
returnable X ^^9 f^^^ (^) I-'i^^U and it was movcd in Arreftof |\j 
23 oa.DiS' Judgment, that the Venire Facias was returnable 23d of 
T^Ta, '^( Oai^er, but the Dijlringas was Tefte 24th of OaAer, 
•mcBdable. whereas th« Fenire was returned the 23d. The Court held 
^" A ^bo^" ^^*^ "°^ amendable by any Statute of Amendment, nor at 
rity. * CoHMnon Law, becaufe it wou'd be to warrant a Trial 
Miftake in that was tried without any Authorityi and to make it con- 
c ' « T ^^^'^y ^° ^^^ Truth of the FaS, and it is a miffake of <he 
rULif j. Clerk in Skill. GouU Juftice held, that it was amendable 
HoitCh'u at Common Law. Fowis Juftice thought it rather amend- 
r,w(iij. able than not. //<?// Chief Juftice, and Pwir// Juftice, 
held i\ not amendable ; and thereupon (as the Lord Chief 
Juftice Raymond fays^ Fowis, who had delivered his Opi^- 
liion with great Dimioufnefs, and concluded it as mentiors- 
ed above, came over to Ho/t and Fowell, and held it nuot 
amendable ; becaufe, as he faid, it (hould not go upon a 
Court divided. And fee there the {b) Arguments of tbc 
Judges much at large. S. C. cited G/73. HiJf.C P. li,< 
and Bac. Abr, in the fame Words. \Michaelmas Terim 3 An, 
1702. ^ B. Salk.^i. pL 14. 2 Ld. i^tfyw. 1061. ^Vini, 
Abr. 395. pi. 20. X^e $lueen v. Tutcbin. 

{a) This being a CaQfe of great Expedkation, for H was « Profccitien di* 
re^ed by the Queeo at the Inilaoce of the Htufg of dmrnprns^ it WM-very 
elaborately argued on Behalf of the Crowo : and a^er very folemn tnd loig 
Arguments on both Sidei, and atib feriatim by the Coart, the JuilgfDCM 
waR arrefted. a hoxA Raym, 1061. 

(b) The Lord Chief ^VL^xfit Raymoui fays, that he was not pttieoctt 
the Arguments^ expecting ti.ey would have been printed, all the Pro* 
ccedings having been taken for that Purpofe in Short-Hand ; tnd was aol 
for the fame Rcalbn io exa£t in taking the Arguments gf the Jodfea^ 
which therefore roay not improbably have been miflakeo. % Lord R^ytt^ 
1069. 
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NOTICE of TRIAL. 

»N an Information for ^a Libel, there muft be 14 Days MDiynKoe 
Notice of Trial, and hb Notice of Trial is fufficieat '^ "^^J^ 
hkn to appear, and if he do not, the Recognizance ry en m in* 
t be eftreatcd rhough on fiich Recognizance to appear forawitioii. 
Hr in DUmj the Party muft have Notice ta appear (un- J^ • ^^•^ 
in the fai^ Ca(e) except the 6rft and lad D»y of Terni, Rtcogoi- 
n they cnuft always appear, or the Recognb&aace is ""ces nnUl 
eked. Eapr Ternd O^Gm, i ^2^ K. B. Fortefi. Ref. *^^*^^4 
. The Kings, Pain,. lftftD»yaf 

1 ermiOFtlie 
Recogni- 
^ xtnce f4r* 

feited. 
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Chai^. XXII. 
E V I D E N C E. 

_ . # 

r an Fnformatiorr for publiffiing a Libel, the Defend- Defcn<Umf« 
mrt owti Confeifion was given in Evidence againft hinn j own Con- 
by WTt Chief Jofttcc, If there was no other Evidence ^**^°'*- 
inft him but his own Confeffion, the whole mull be 
!iT, and not fo moch of it as would fcrve to convift 
I. Hilary Term 7 WiL 3. 1701. K, B.^J^gd. 165. 

Kingy, Pain. 
)n a Trial on an Information for a Libel, DepofitionsL^ f^j^j^n, 
m before a Juftice of Peace relating to the FaS, theLkenbefoc 
jonent being fincedead, were not allowed in Evidencejti"^"^® **^ 
IT. B. iTpon Advice with the Judges of C, P. In Cafes fJ^Q^gSI^F 
?elony fuch Deppfirions before a Juftice, if the Depo- iyideocc. 
t die, may be ufed in Rviderxe by i y 2 PA. W Mar. 
>. 13. But this cannot be extended farther than the 
CTCiriar Cafe of Felony. Saik. 281. pL 8. Comb. 358, 
I. 5 Mad. 165. 12 Fin. Ahr. 22S.pL 2. S. C 
^nd after long Debate and Conference with the Juftices 
Z' P. by Juftice Eyrty the Court would not allow it to 
fiven in Evidence, and the Information was refufed to 
accepted; and the Ch. J. declared, that it was the 

Opinion | 
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Retfoii whj Opinion of both ^ourts that thefe Depofitions (hoold not 

wt b?g?vw ^^ S*^^*^ ^^ EvMencc, the Defendant not being prcfent 

k Evidence, when they were taken before the Mayor, and had loft the 

^ Benefit of a Crofs-Examination. hd. Raym. 729, 730. 

Varitncebc 5 Mod. 163. S, C 

^'^f" L'^** Where one is indided for writing a Libel fecmdum TV- 
tht'c' given ^^^'^ fequentem^ any the lead (a) Variance between the 
inEvidence^ Libel recited and that given in Evidence, is fatal ; but 
wh** s L- ^^^"^^ ^^^ Subftancc only of a Libel is fet forth in iMin^ 
fttnce^>nly *^ ** fufficient, if the Libel be proved to have th© fame 
iet forth ID Scnfe as fet forth. 2 Hawk. PL Cr, 436. pL 36. See 12 
«ulS ^'^- 2 1 8. 2 ! 9. II Mod. 97. 

be proved to There is a difference betwen Words fpoken, and Words 
htveftme written; of the former there can be no Tenor, \yiz.i 
Wffe%nce Tranfcript] for there is no Original to compare them with, 
betweeo as there is of Words written, and though there have been 
Wordtfpo- Attempts to plead a Tenor of Words fpoken, it has never 
WoJd*"** ^^*^" allowed ; and therefore, if one declares for Word* 
wriiten. fpokcn, a Variance in the Omiffion, or Addition oft 
Word is not material, and it is fufficient^ if fo many of 
the Words be proved, and found, as are in themfelves afli- 
WhatCon- o^able. 12 Vin. Abr. 6S. pL 46. 
feffion of In an Information for a Libel ascainft the Dodrine of 

thlTr^o^"' *^^ Trinity; the Witnefs for the Crown, who " produced 
Libe! is fuf- '^^ Libel, fwore that it was (hewn to the Defendant, who 
ficient to owned himfelf the Authorof ihat Book, Errors of the 
reid It. 'Pitk and fome fmall Variations excepted. The Counfcl 
for the Defendant objeCled, that this Evidence would 
not intitle Mr. Attorney to read the Bookf becaufe the 
Confeflioo was not abfolute, and therefore amounted to a 
denial that he was the Author of that Identical Book. But 
Chief Juilice Pratt allowed it to be read, faying he would 
put it upon the Defendant to (hew that there were mate- 
rial Variances. Hilary Term 7 Geo. 1721. K, B. Stra. 

fcformition 41^- Tie King V. Hall ' , , , ^ 

for t Libel An Information for a Libel, fetting forth, that the De- 
*L ^i'^f* fendant caufed to be printed and publifhed a fcandalous Li- 

daotwlr bel, called^* TAe Pojl^boy of^-^-^ to ," in which was 

only coa- contained the following fcandalous PafTage, and fo fet 
jerned in f^j^j^ j^g Paragraph. Upon the Trial it appeared, that the 

Defendant brought the Paragraph to the Printer, and (k- 

fired him to publifh it in the Pojl-boy. 

9 

(a) In an Information for a Libel, the Variance of the Wor<! (»ir) fof 
{n9tj was held fatal ypoa Evict Ke. ii f^i»' Ahr, t%. //. 4$- ' 

And 
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And the Chief Juftice Raymond was of Opinion, that Evidence 
this Evidence did not fupport the Information, which char- ^^nuS^V 
ges him as Publiftier of the whole Paper, whereas it now mation. 
appears he was only concerned in Part of it; fo the De- 
fendant was acquitted. TrinityTerm 12 Geo, 1726. zSeJf. Defendant 
Caf. 32 pi. 36. ne King v. Newport. acquitted. 

A Libel muft be proved to be written in the County Libel m«ft 
laid in the Indidment, to convift the Defendant of making be proved to 
the Libel, all Matters of Crime being local. 4 Read, corn!^ Md 
Siat. Law, 155. 8 Mod, 328. S,P. in India- 



ment. 



Chap. XXIII. 



Province of Court and Jury. 

IN an Information for a Libel, it was urged, that the The Court 
only Thing to be examined by the Court is, whether JJ^^'^^J^^^^.^ 
the Paper publifhed conlain any libellous Matter ; for then beiious 
the Application muft be left to the Jury. But />^r Cwr. Matter is 
'This Rule Is not to be taken fo extepfively ; for where the *o^^h^*p[^^ 
Application is merely indifferent, we will not grant an In- com plain- 
formation, but there muft be a feeming and apparent Ap- »n6- 
plication to be made. Eafter Term 2 Geo, 2, 1729. K, B. 
Fitzgib. 57.^/. 7. The King v. Butcheler. 



Chap. XXIV. 



COSTS. 

/TTIHE Court made a general Rule, viz. that where any 6eneral 

J[ Perfon moves for an Information, and has a ^"'^ co"urt°aa to 
nijiy if, upon fliewing Caufe, that Rule is difcharged, the toCoft*. 
Party who made the Motion fhail pay Cofts. Note; This 
Rule was never ftriftly followed, but always held difcretiona- 
xy.EaJier Term 5 Geo.2. 1732. K. B. 2 Kel.Gi. pi 8. Anon\ 
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K ihe IV. Vpbn Trial ot ao Informadon for a Libct flie' fAiy ic 
tSl^' quitted tbc Dcfc-dant contrary to the IWe^fififtn of .tt*^ 

gainA Evi- Couit. Upon wHc^ the Defendant mo4iS itftfv^ (hi Cb(^ 




on for the Prorecuior, that it was oilcreffonatff fff tliS 
Court. The Chief J 11 (lice ctriiBc^ Cfre tenis, {Faf it wa^ 
a \'erdii^ aefAinft Evidence ; but then he and all the others 

ft- • • • ^ w 

held, that it was now too fate to inquTfe mto' fhlfpfCtebffr 
C^^ufe; and ihat it was not difcretionary, but compulfory 
upon ihem, where there was no C^ftincate : So the De- 
fendant had his Cods. £/»/?^rTerm 13 Ge^. 2. 1740. JT.B. 
2 Strd. 1 131. T^e K/rgy. WoodfaU. 



Chap. XXV. 
OUTLAWRY and E It li 5 R; 

A w.it of 'T^HF. DefencJant Matthias Barbery wife a ^bffhy frowrf* 

Error inall J^ CierfiTvman and u eood Divine, but wai dfiwh lif bj^ 

T*«ror.'nd ^^"le of his Party to Wite a Pamphlet, called «' The 

Felony, is Hrjlory 0/ the Clemency of cur Engliih Moruirchs[* ; in which 

/)*a"'*V r ^^^ Miniflry thought there were fome fcandalous Reflec- 

nti'J! tions upon the Government, he was therefore indi3ed for a. 

«' 7 be Hif" fcandalous Libel agaihjl the GovenMent ; and thereupon, 

/«nft//Zr for want of Appearance, he was outlawed: Whereupon 

••r^Eng^iih ^he Defendant, giving J^otice to the Attorney ^tfj General, 

Mtnarcbs. moved for a Writ of Error, which the Attorney General 

oppoled, as not being allowed in the Cafe of the Crownj 

without the King's Leave. ^ 

Hiftory of Anciently no Man could be outlawed but for Felony or 

Osdftwrt. Treafoii, and the Punifhment was Death ; he had, as the 

Law calls it. Caput Lup'tttum^ his Life being expoled to 

every one he met. See 3 Bac. Mr. 746. But fome Time 

after, Procefs of Outlawrv was ordered to lie in all ASions 

that were ^are Vi (^ Jrmis, which were called Deli^a ; 

(a) Sir PhiUp rorke% tftennirds Lord Chief Jofttce of the KiwgU Bewch\ 
LordChaocellor; tndEtrlof Bardwieh, See Cbcp. ii. io Notes. 

for 
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for, tbe Ifjij^ Wad a. Fin^: Aipd fince tha.^ hy cjivers^ h&s pf 
ParUavCoeot, Outlawries li^ io Debt^ Account* Caj^e, and. 
feveral other Cafes. By all thefe Outlawries he is extra 
hfgm pofituSy forffeits tb^ Profitis of hisi Land, and all ^is 
Qoodfi^ and \^ difabkd to fue ; but this is only Procef^ to 
fafiipg bim m to anfwet the King's Suit; and fp it is of Ex- 
conununication. Plea pf Outlawry does not abate the 
Ayri^t^ it is only in Difability of tbe Perjbn till he fues out 
a Charts of Pardon. Ca Lit. 128. b, 

5f one who is in Prifon (hall be outlawed in Debt, Tref- ^"'J^'^TJ** 
pafs, or in Appeal of Robbery, he (hall reverfe thb Out- Mein«"e. 
. lawry by Writ of Error ; but when the Defendant comes vcrfi^lc 
in on the Capias utlagatum, then it is by Plea for Matters 
apparent in the Record ; but for Matters of Faft, as Im- 
prifonment. Death, &c. it is by Writ of Error, unlefs it 
he in Felony, and there h^ may plead, in Favorem Vita. 
Cj^. Lit. 259- A. 

To refufe the Defendant a Writ of Error in this Cafe, is Severe Con- 
a worfe Punifliment than the Court would or could inflia [XfingT^ 
for the Crime itfelf, becaufe of , the Forfeiture of his Writ of Er- 
Croods and Difability of the Perfon, and muft end in Im- ror 'nthU 
prifonment for Life ; and if for a fmgle Trefpafs, is a fore *^*' 
Imprifonment. On Scire Facias to repeal a Patent, whe- 
ther the Party could bring a Writ of Error without Petition 
to the Crown, was a Queflion, But it feems to be agreed, 
th^t an Outlawry may be reverfed in fome Cafes, without 
fuing by Petition to the Crown. "^ Leon. 160. pi. :5o8. z 
Leon. 194 pi. 244. Many Outlawries have been reverfed 
by Writ of Error, and yet in fuch Cafes the King has an 
immediate Intereil. 

4^5 Willian^ and Mary^ c. 18. recites Outlawries in Stat.4ftf 5 
the Kin^s Bench for Debt, Trefpafs, and other Mifdemea- ^l^^''' 
nors ; and that fuch cannot be reverfed but by the perfonal 
Appearance of the Party ; whereby, if it be a poor Man, 
and he dies in Prifon, he is very unfortunate ; and if able 
and living, it is very chargeable to reverfe fuch Outlawry, 
fbis AS fays, for the more eafy reverfing Outlawries ; and 
provides, that no Perfon outlawed in the faid Court of 
Jfing's Benchf for any Caufe (except Treafon or Felony) 
feall be compelled to appear in Perlon to reverfe, but may 
do it by Attorney, and reverfe the Outlawry in all Cafes 
without Bail (except where Special Bail is ordered by the 
Court). The King v. Macartny^ Trin. 2. Geo, 1716. The '^^^ ^'*^ ^* 
De^ndant was outlawed for the Murder of Duke HawH- ^'"^^'"y* 

H 2 /o«; 
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Tht Writ fQfi . and it was referred to the Attorney General, who 
oluTtw.r ^^^^ ^'*^ Report, that a Writ of Error was never denied 
for Murder, if the Witnefles were living. 

the Wit- One outlawed for a Mifdemeanor, and fined 5000I. and 

TiVi^^p. ^*^'"^ the Court held the Fine was nought; becaufe in a Mifde- 

Kffea of meaner, the Outlawry does not work as a Conviftion for 

f^"''*MTH ^^^ Offeree, as it does in Treafon and Felony, but as a 

mMoor! ^ Convi6lion of the Contempt for not anfwering, which 

Contempt is punifhed by the Forfeiture of his Goods and 

Chatties ; and if he be fined now, he rauft be fined again 

on the principal Judgment. 

It is not a That an Outlawry is no ConviQion in Mifdemeanors, 

fee Fltta 42. S)uamvis quis pro Contumacia {«f Fuga utlage* 

tur^ non propter hoc convi^us eji de FaBo principalis Salk, 

. 494 Z'^. I • 
Diflcrent <Tis a g^reat Charge to reverfe an Outlawry in the 

^!*ndC.?" ^^^^'^ Eemh, becaufe the Defendant muft appear in Per- 
fon, but he netd not in the Common Pleas ^ but may appear 
by Attorney. If the Attorney General confefs the Error, 
Defendant ihall plead prefently, and be tried on the IndiS- 
ment. 
Inperfona! In perfonal Anions, though for io,oool. if a Perfon be 
Aaions. outlawed for the fame, and if the Defendant appears at the 
Return of the Exigent, he may reverfe the Outlawry with- 
6ut putting in Bail ; and though Defendant be at Liberty 
and bailed, yet dill it is a Punifhment, /• e. Forfeiture of 
Lands and Goods. Salk. 106. pi, 11. 353. pi. 1 5. 2 Salk. 
450. />/. 2. Fortefc, Rep, 173. was on a Con virion of for- 
cible Detainer, and the Defendant was fined lool. a Writ 
of Error was brought, but the Court would not bail the 
Defendant, but agreed per Cur^ ; that on a Writ of Error 
to reverfe an Outlawry the Court will take Bail, but not to 
reverfe a Judgment. 2 Stra. 1178. In an Indiftment, 
the Court refufed to bail the Defendant being in Execution. 
Salk. 106. pi II. Suppofe this were the common Cafe of 
an Indi6lment for a Battery, and the Defendant outlawed 
for the fame, would not that be juft the fame Cafe as an 
Outlawry in a civil Aftion ? You cannot fine him or pu- 
nifh him for Contempt ; for on the Outlawry he is difabled 
and forfeits ; and if a Writ of Error be refufed, he muft 
be kept in Prifon all his Life long, for a Contempt orily 
for not appearing. And indeed this is in the Nature of 
a civil A6^ion, being only for a Mifi'emeanor. If a Man 
be outlawed in Battery, is he to remain in Goal for ever 

at 
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at the King's Will and Pleafure ? To have a Writ of R««'c 
Error in Felony or Treafon is inconvenient or unjufl, be- [^ IJ.^, 
caufe of the great Forfeitures to the feveral Lords, and to and F 
the Crown ; but in Mifdemeanors no Inconvenience, an 
ASion will lie for a Libel, and fo will an IndiQment. 
• The Attorney General at another Day, moved this Mat- 
ter again ; and Chief Tuftice Pratt and Fowif feemed to 
think, that the Defendant in Difcretion ought not to be 
bailed ; but Juftice Eyre and Fortefcue A, were clear of O- 
pinion, this was a Cafe within the AQ of Parliament for 
Reverfal of Outlawries, and therefore he ought to be bail- 
ed. For although in the Preamble it is faid where the Pro- 
ceedings to the Outlawry are in the King's Benck^ yet in the 
Purview and in two or three Claufes it is faid only. Out- 
lawries in the King's Bench^ and this is now an Outlawry in 
the King^s Benchy being removed hither by Certiorari ; for 
now it is a Record ; and till it appears on Record, Lord 
Coke fays exprefsly, it has no EfFeft as to Forfeiture, and 
here it firft appears on Record, and no where elfe ; fo they 
they thought it was within the exprefs Meaning and Inten- 
tion of the KQi to bail hirti. And Eyre and Fortefcue A. 
quoted 2 ^alk. 504. that, it was the Refolution of all the 
Judges of England, except Judge Price and Judge Smithy 
that the Queen could not deny a Writ of Error, but that it 
was granlable ex Debito Jujiitia (except in Treafon and 
Felony) ; and the true Reafon why one outlawed for Trea- OutU^a 
fon and Felony, cannot have a Writ of Error, without the ,*^.^°^* 
King's Leave, is becaufe it is a Convi£lion ; and then he ^nd Fe 
has forfeited all he has to the Crown. Upon this the whole 
Court thought it reafonable andjuft that he (hould have a 
Writ of Error ; and thereupon the Attorney General did 
immediately fign a Warrant for a Writ of Error, and did '^^^^^ 
confent to his being bailed to appear accordingly. This I^^^q^ 
was moved three or four Times. Trinity Term 9 Geo. 
1724. K. B. Fortefc. Rep. 37, 8 Mod, 177. The King v. 
Earbery. 
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PTINISHfJIEKTS. 

If Lawt -^ 

weeb«re TF LaiB^ ctNmftcd only ^f bsre TrcdAttioiB to Vide, 
j^?;.^^ 1 they woaW lu¥c bw Ihde EfkBt upon lUt inrnkr 
wouiTLtI P*ffions cf Mankind; it is neceffiry ^thcrefefc to Jdeter 
but Utile Ef- Men frotn the'Comimflioirof Enonniticsy iiy VimHhments 
cf<K! Laws ^^^^ regubted and ddj admmtfteied ; and ^ -.good 'lams 
Armed «^ith are anned with Pains, Death, and faifannyfortfae Sopphef- 
Piin>, fifr. fion of Vice ; as they point cut Honours, .public Employ- 
vicc^d' n^«J^ *Dd Fame, as Excifemcnts to Virtoe. 

|H>im out 

Honours As for the particnlar Puniflmieitts of LibeHers, tEie<LaWs 
toe. ^' "' ^f different Countries and Ages have varied in it ^greatly, 
Uwrofdif. according to the different Notioiis they had of Fime an J 
fcreoiCoun- CTbloquv, Of in Proportion to thelncreafe 6r Danirer of the 

tries provide.^ .. ^ .- ' u vi ^ 

diffV.eotPu- Cntne m each Nation. 

nirnmenu My Lord Coh^ I cannot tell upon what AuttorJtyy 
PunOi'irlrLV "^^'^^^^'^ a 1 aw of the Lydimts, by which the PiAltfllen 
of sk^^° *^^ Difpenfers of Slander were to be let -Blood in At 
by the Uws Tor.gue, and the Lifi&ers to or Fautors of it in' the -Bar. 

Ptiniibabie By the Roman I aw, the Pumfiunent of the Author * or 
uhh Death Pohiifher of an infamous Libel was (i) Death : By the 

»Uttw'r C'^'^* ^^^ ^^^ Offender was made tacapable to be a Wit^ 
Incapable of ncfs, cr to make ' his {b) Teftament. fVood's Civ.-^lJtw 
being aMTii- ^[^y c. 7. The Ptimlhment cTcrmbft Pitts iofjEMfi«^;at 
^aktlwiii pJ'efent is arbitrary, but not capital. BU. 

tobeExecQ- 

tor or Lcga- Qtir Laws to6k Very catly Notice of Ihis Crime: <I>ong 
avii Vtw. before the Conqueft, Defamers and Slanderers were^veiely 

Pnoifliment 
in Europe at 

prefeot ar- i*^) "^^ ^^^ ^^ '^^ twelve Tables made it Death to hart the Repmatios 
bilrary. ^ another. The Words of the Law run thii9, Si qmss acctntaffit muJam Csr* 

Slaoderert PitM^ Jive C9BJtJiJ/it, qutJ Jnfamiam faxii^ FLtgitiumqt cUeri^ Capita ^, 
feveely pa- ^ Whoever writes Vertes hurtful to the Honour and Reputatioa of another, 
niihed icng ^^ him be puoifhed with Death.*' 

before the {h ^7 the Civil Law any Perfoo who was convi£led of poblilhing a Libel 
Cooqoeft* ^'^ eiteeroed infamou», fo that he could not make a Will, or be an Execu- 
tor or Legatee. F§rtefc, Rep. 100. Swnb, 106. Part i. Scd. 19. liem 
37 (. Part 5. Se£t. io« 

puniflied; 
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, iablUhjD^eat of gogdiLaws^ ordained, that the 

jFjorger j)f .Sjianjex ^ould have his X^pgue cut out, ex- Forger of 
i^ept .)}e jre()eemed it with the J^rjce oFhls Head. *^ ,?/ sUnder to 
mvpJfUcurn Mendacivm conjfngaf, V '^^^ ^« eofirmetur, nid- J^j^^^^^^* , 
fa Je;osfi,e hue o^endet^ fed Lingua ei excldatur, nee minor i the Saxw 
J^r/eio redbni lieeat, guam juxta Capitis jEftimntionem crnfe- ^^"^y on'eft 
^at^. Wi^. Leg. /vgl.'Sax 41. //. 2,8. Lami. Sax. Laws, fj^^^eemed 

^3j^/>/. 28. 

^V[ei^4sar'sisfls ftria to,tli.e feme Purpofe. " Siquh ByKing£^- 
^fUi^tpjniuPe ^iff^mare ^filit, u$ ftvfi VxtaJ^tve fqrturCis pejojr gar's Uw. 
Jh\Ji after refeiUre pofjit quod d^ ,eo ^uis afirmare velit, 
.UngUfe Jfua reus Jit niji earn JEJlimatione Capitis eompenfare 
'yoltj^it.^' ^ilk. Leg. Angi $ax. 78'. pi. 4. Lawjb. Sax. 
LaiAis. S^.pl. ^. 

.Ctf^fiif?// the ija«^, ^eflablifjied. th\s Law of his Predecef- j^y ^^^ ^^^ 
fors in, Aijpft the fame "SVbrds. " Etji quis alterum Inju- of the 
Xia 4t^f^V^e vejit^ ut alterutrum vel fecunia vel Viia,ei di- ^"f*"- 
,f^^nuatfiry jjfi tunc alter earn refeltere pojjit^ ut [quis ei tejiiji^ 
.cari %eliiy terdat L\nmarfijuam^ nijijll^rp Colpitis MJlima^ 
iione[Qqmpe?ifare yeijitr Jv!(i. Leg. Ar^U Sax. . 1 36. fil. 1 5. 
.Latnlf..Sax.fLaws. no. />/. 15. 

'^18 pbferveable, that wh^re the Punifliment was fo fe- wh" Po- 
,^Yjece, ;tlie Slanjfer ought to be. falfe to incur it. v^^si" n?" 

My,Lprd/6?^^, in his C}iapter yf the Star-Chamber, ^^^^i\ i^^^ 
4tifl' ^3' .^^P' 5* f^ySj That pifperfers of, falfe arid falfe. 
.xd^^erpus .Rurpoqrs, and.Ne.ws and fcanjdalpus Libelling, ^'^'•-^^'*«- 
,are ai][^09g the. Criipes , which, for their ^einoufnefs, that (/^^Jj^^ance 
.Cpi^rt,tp9k< Cognizance of; and. he fays,' that Court pu- offcandaiout 
j;ii(bed heinous. Cruues, by.itriprifon^ent. Pillory, Papers, '-'^^'^'ng- 
.Whipping, 'Lofs of Ears, Tacking of^E^rs Stigmata mp^j^if^^^^^ 
, the. Face, £2?f. and intHe.3 /«/?. 226 he gives an AccountTn^iij/^." 
-offeyeralOjOFenders for the like Criqies, fentenc^d by the ^*'''"^"'' 
Xonunon Law Courts to Fine and Imprifonnient, £5*r. 4 
Jbtft.66. Chap. 5. 

rtte Couft oi Star-chamber has been held in great Con- Star-Cham* 
tempt, be9aufe it was aboliftied by . A 61 of Parliament i 6 *^'' ^®'^ *° 
Car.e. 10. on ,Acc6unt'of fome infi^iferable Abufes . tliat j^n^'^JI^y^** 
.ha^d crept into it, all the . Cafes tliat had been adjudged 
fhere, on. Informations for Libels, were confeq.uehtly ofno 
Authority ; whereas the Judgment given there, in Mat- judgment 
ters properly cognisable before them, which Libelling ef- oft^atCourt 
jpeci^liy was, are allowed to be good Law at this Day, and f^° DtyT*' 
are conftatly quoted, as fuch, in the Court of King^s- 
.Bemfi. .Indeed it is faid, that the Reafpn of difallpwing A«t^*^^^^^^^^ 
the StarrChamber^CoMXt^ was bccaufe their Aiuhority was i,fr\^ thJ*' 

before;. King's-' 

Bench. 
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M^ff tnd now 19 ill, X*. 0. acd coBfeqaeiidf tfiac Cport 
txr. ecenfary. dmB. 36. So the Lord Ckef jrfiCDe Oft 
dechred that it /?. poffeft all tre iLra/it/ Power cf te 
^'.r-Chamhr, C.mh i^i 10 Msd. 1%-;, And dot the 
wi»- ^'*r- 0-/fjrt of Star-ChcmUr was taken awar, becnric die Crues 
^^/^'•* wer- ptjniftublc in K. B. 5. 3W. 464 ; whkh b 
fUmzttA by theSfatnte itfeif. Now, dK^ I am 
U^.%fi^d perhapf, with the uking awaj of die Court of 
Star-Chamhir^ confidering the Occafioa dot had bees 
driven, zs any B<xfy can pofiiblj be, and fhoold eqoalf le- 
jfi^c'tf 1 hope, at the redreiling anj odier pobGc Grkr- 
ar.ce ; yet i cannot condemn by die Lmnpy and sigoe, 
th.^t htc^ufe that Court did fomething amifs, thcfcfiDrc it 
did not^tn^ ^^^M' At this Rate, e^ery Court that had or 
ha^ a Bcingr, n"av be in Danger cf the iame Epithets. 

For which Reafon I prefume it will not be altogether 
jmpf rtinent to produce the Sentiments of that Oracle of 
the I yaw, the above-mentioned Sir Ed-xard Cake^ concern- 
lyv^rs. i!"*r th* Court of Star-Chamber. ** It b (fays he) themoft 
j|i0,t*>/'« honourable Court, our Parliament excepted, that is in 
M^I^'C!-^ the Chriftian World, both in Refpea of the Jnc^es, and 
ih^-^w- <^f ^^'^i^' honourable Proceedings according to their jnft Jo- 
thnmhtf, ri Miction, and the ancient and juft Orders of the Court 
Wh'^ lu-'z*,^ ^^^ ^^^ Jtniges of the fame are, the Grandees of the 
tA \%. Kealm, the l>ord Chancellor, the Lord Treafarcr, the 

Lord Pri'fidcnt of the King's Council, the Lord Privy 
f,rfll, ;vl! the Lords Spiritual and Temporal, and others of 
the Kini<'s mod honourable Privy Council, and the prin- 
ripJil Ju^'gt^ of the Realm, and fuch other Lords of Par- 
^^ l«3im'*rr 'as the King fhall name. And they judge upon 

dei«rm.ii«<J. Cc^nfciTion, or Dcpofition of Witneffes. And the Court 
cannot fit for hearing of Caufes under the Number of 
cii<ht at the lead ; and it is truly faid, the Court of Star^ 
Chamber ^ if we regard Antiquity, is mod ancient; if Dig- 
nity, mod honourable. This Court, the right Inditution 
and ancient Orders thereof being obferved, doth keep all 
Eni*hmd in Qtiict. 4 Infl 6$. Chap, 5. Conformable 
^^l\S^^^' hereto, a late learned (a) Writer, who was advanced to 
7rtla»ii% the highcd Pod in the Law in a neighbouring Kingdom to 
AtciM,nt of that ot our Mother Country, and wherein he died, has a 
ihM Court, pjjflf^ge, which gives us a truer Account of the Court itfelf, 
and the Aboliftiment of it, than what is to be learnt elfe- 
whcre, and therefore I will infertit here. ** The Court of 

(a) Richard Wefi^ Lord Chancellor of Irtlaniy from 7«»r \fi 1715. 11 
Qto, toil Dee, 17x7. iz Ge9, Har, Hifi, Ir. iitf. chap, 15, 
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%tar-Chamber (a) whilft kept within due Bounds, was cer- 
tainly of the greateft Ufe to preferve the Peace and Secu- 
rity of the Kingdom ; and perhaps was the only Court 
which by its ordinary and proper JurifdiSion, could effec- 
tually prevent and puni(h Riots, Perjuries, and other Mif- 
demeanors of the higheft Nature, But being made ufe of 
by the Court to fupport Proclamations and Orders of State, 
and to vindicate illegal Commiflions and Monopolies, that 
Extenfion of their Power became a Grievance unfupport- 
able, and the Nation was never eafy till that Court was en- 
tirely fuppreffed by Aa of Parliament." The Houfe o/The Bjii for 
Commons were fo eager in their Zeal to deftroy what they J^f^urt ^f 
called a Court of Inquijftion, that tho' the Bill was of fo Star-Cbam^ 
great Confequence, yet they fent it up to the Lords, with ^*'"» was 
only once reading it, and without its being ever commit- Jhe^LJ!d^ 
ted, which was a Thing, perhaps, never before heard of with only 
in Parliament. Clar. Hift. Rebel. 223. once reading 

Whatever might be the Praaice in earlier Times, there uJ'^bS''"* 
can be no doubt but a Perfon who writes or publifhes a ever com- 
Libel, is fubjea to the Aaion of the Party injured, in ?jj"^^- 
ivhich Damages (hall be recovered, and that being convia- pubiffh^r'^ of 
^d on an Indiament or Information of fuch Mifdemeanor, Libel, fub- 
"hall pay fuch Fine, and fuflFer fuch bodily Pain and Infa- J^^.^'* »" 
Tiy, as to the Judges, in their Difcretion, (hall feem pro- and corpo-* 
>cr and according to the Quality and Circumflances of the ral Puni(h- 
Offender, and the Heinoufnefs of the Crime. 3 Bqc, Abr. ™^*^^' 
%.98. Hawk, pi Cr. 196. B, i.Chap, 73. Se^. 16. 

John de Northampton^ an Attorney of the King^s Benchy Attorney of 
i^rote a Letter to Robert de Ferrars, one of the King's^* ^-to 
Council, importing, *^ That neither Sir miiiam ^Jiro/ forU"S 
Chief Juftice, nor his Fellows the King's Juftices, nor Behaviour 
ihcir Clerks, any great Thing would do by Commandment ^°'j.[J^'''^'ng: 
Of our Sovereign Lord, the King, nor of Queen i^^'///' in Letter con- 
that Place, more than any other of the Realm :" which ceming Ch. 
faid yo^« being called, confeffed the faid Letter by him J h^. •5«/. 
to be written with his own proper Hand. The Judgment 
^f the Court was, ** And becaufe the aforefaid John hath 
confeffed the aforefaid Letter to have been by him written 
to Robert de Ferrars, one of the King's Privy Council, 
>vhich Letter is not trvie : By Colour whereof the Lord the 
Xing may be offended with the Court and his Juftices on 
that Account, which would tend to the Difgrace of 
the Juftices and the Court ; therefore the fame John 
is committed to- the Marftial, and afterwards found fix 

{a) Di/f. Treaf. ^ Attaiui, 9 4. 

Securities 
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Securities <for -his good BehavicHir." JIA'ciasdrnmi 1 

Edw. 3. 1344. K. B. 3. b^. 174. TheA#>^y. ^ 

tan, 

Imprifoo- Hugh BokcT^ for a Libel sigatoft certain of the 

I^ "sifa!!^ tants of C^r//5^, was puniibed by JmprHbnment, ^ 

fo? good Be- and Security for his good iBehaviour. MichaeltmL 

htv.our. 4 £/iiB. , 562. K, B. 3 /ry?. aao, TAr ^^eir v. ^ 

Fi ft In- 'Dm feems, if not ttie .firft, to :be one of the 

fiance of Inftances of anOffendor being fet in the Piiloiy for % 

Pillory fort when the^Profecution againfthim was by Way of 

^^^' ment in the King's Bench. I think my Lord Cokt 

ders it in this Light, by4iis particol^^r Manner o 

tioning it at (he End of a Catalogue of the Names 

dry who received remarkable PuntfbiQents in ihis'^ 

but for this Crime, none of them appear to have \ 

more than Fine or Imprifonment, except this Baker 

BtarChspt* true, the iJ/jr-C^jOTi^ did vety early Inflid feverc 

ber infliaed famous Punilhments for enormous Degrees of this^ 

aifh^nc"' ^"* *t feems that, in the Beginning, no Sort of c 

Punifhment, except Imprifonment, was applied f 

Libelling, at common Law. 

^rWilg ^"® yf/wW being convided of writing againft 

ggainii Re- On, was fined icx) Marks. Eafler Term 5 Jac. \t 

'•«»<'«• B. Cro. Jac. 421.^/. i. I'beKing v. 4twQfid. 

One iVren- ^'^^ Attorney [a) General exhibited an Infoi 

»««, for in the Star -Chamber ^ ^gsUnd one Wrennum, Ore -tei 

ufdCh^n- caufe he had diverfe Times petitioned- to the King 

cellor Bacln Sir f ranch Bacon Lord Chancellor, pretending t 

int Petition faid Lord Bacon had done great Injiiftice to him, in 

was'fem"^- ^^S ^" InjunSion, and awarding Poffeffion of Land 

ed to perpe- him, for which he had two Decrees in the Ti 

tuai impri- the former Chancellor : And alfo he made a Bool 

nde"wUhhi8 ^^^ Proceedings in the Caufe between him and one 

Face to- and dedicated and delivered it to the King, in wh 

wards t>e notorioufly traduced and fcandalized the feid C 

TjUl *to ac- '^^* faying, that for this unjuft Decree, he, hi 

knowledge and Children were murthered, and by the word 

y^^OfftaLCQf Death, by Starving : And that now he 

Couru to be ^^"^ unjuftly, he mail maintain it by fpeaking Ur 

pilloriJd, and thathemuft ufe his Authority, Wit, Art, andEloc 

bl!th *h'°'* ^^^ *^^ better Maintenance thereof, with other fuch lil 

Eai8. * dalou9Wortj.s: And becaufe the Court conceived tl 

(zid Wrennum had wronged the faid Lord Chancellor 

faid Suggeftion, they all agreed to fcntence him,that he 

(a) Sir Henry Telverton, fee fit. ^€4m-^9Us» 
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jcifpetually unprifoned, and oay a Fine of rooo7. anS th'A% 
Tieftioiild ride upon an 'Horle with his Face to the Tail, 
%om iheTleet to Weftminfteri with 'his Fault written upon 
Tbisilead, and that he (hould acknowledge his OfFence in 
"ill the Courts at Wifiminjier ^ and that he fhould ftand there 
H reafonable Time upon the Pillory, and that one of his 
* jEars ftoub) be cut off, and from thence fhould be carried 
*to'Prifon a^aiu) and in the like Manner ifliould go to Cheap- 
^1 andihotild have his other Ear cut off, tfr. Eajier 

Term i6 Jac. 1618. y/.^A. PdpA. 135. WremuniH 
Xafe. 

From the Spccchesmade by Sir Edward Coke^ and the, ffn^^mmm 
^icft of the Lords of the Star-Chaniber^ at the Ccnfure of » Mm of 
^Wrenmrn^ it appears that he was not only a 'Man of Qua- ^J^JJg* 
Tity and Figure in the World, but a Gentleman of excel- 
Hent Tarts: However, he was ruined, it Teems by a tedious ^^*°*^ ^'y * 
"and. expenfive Suit in Chancery^ and the InjulHce and Op suir^'^' 
'pr^ion of his Judges : And with his Fortune this unhap- and by bit 
jy'Gentleman appears to have loft his' Friends. The whole 1^^%^^* 
^urt fecms to *bave been in Confederacy to connplete his 
T)eftruaion: Such was the Charafter of the celebrated 

IjQvd' Bacon, that no Su^eftions could be' heard againft iiim, ^^{^^^^^^' 
•how reafonable foever. It- could not enter into the Heart guiitv oV" 

of KJan that a Nobleman of his fine Senfe, and -philofo- Avarice,Fx- 
ffhical Turn of Mind, who perfeaiy underftood the Rules opJ^V/^ 

rfTWlorality, and appeared generous and benevolent, even 
'toProfufian, could be touched with the fordid Vices of 

Avarice, Extortion and OpprelTion. And though Bribery colrrpL"** 
l^d Corruption appear to have been at the greateft Height prtaiied tn 
to the^Court of Chancery, at this Time, and praSifed fo ^^*^°°'^* 
Openly, that when a Suitor came to fee his Counfel, the ^ ^"^^ 
nrffi Queftion afked him was, what Friends he had at 
y^ikHoufe^ ^the Lord Chancellor's^? And his • Servants 
' Were known to take -one Side or other, in almoft every 
j ICaufe.: Yet did the mighty Lord BjfO«*s Reputation 
\ ^bliod.the Eyes of all Mankind, and render the moft pal- 
! %paWe Corruptions doubtful. » or 

The unlortunate Wrennumknew he had great I^j^ftice^^'^JJJIJ^^ 
;doae him, and violently fufpefked Bribery in the Cafe ; 
^hut does not diarge the Chancellor with it, for fear of an 
\A£tionof Scandalum Magnatum. On the other Hand he 
, lowidhis Eftate was. gone, his Family undone, and he had 
Aothiiig to exped but a Gaol, as he informs us in his Cafe, 
^iinlcfshe could find fome Redrefs. In this'DIftrefs heap- 
plied himfelf to his Majefty, petitioning to be heard be- 
fore the King and Council : But was told the Coun- 
cil 
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cil could not trouble themfelves with every Caufe, where 

the Pal ties were diflatisfied with the Chancellor's Decrees; 

they muft attend no other Bufinefs if they did: But, if the 

Petitioner could charge the Lord Chancellor with Injufim 

or with Bribery^ or Corruptiim, the King would liear him: 

Whereupon fVrennum wrote the Book above mentionedi 

and dedicated it to his Majefty, wherein he charged the 

Chancellor with Injufltce and Offpreffion, believing, if Ki 

Majefty would hear his Caufe he {hould be able to demon- 

ft rate, there had been foul Play, For, fays he, in hii 

i^«?nft " Defence if I can fliew my Cauie was juft, and the Lori 

juJl Caufe, Chancellor has decreed it againft me, by confequence I 

unjust (hall prove his Injuftice : But neither the King, nor the 

Court of Star-Chamher^ would enter into the Merits of the 

5^"'P'"R Caufe ; declaring his Book was a Libel, becau(b he htd 

ceiior VI kh charged the Chancellor with Injuftice and Oppreffion, 

Injuftice, which he could not prove : Whereupon ff^rfnnum ddpzini 

^c l.bcu of Succefs, and fubmitted himfelf to the Mercy of his 

Judges, who, not confidering he had already loft all he 

he had, in purfuing this unlucky Caufe, thought fit to 

finiih his Ruin, by fining and imprifoning him ^ though it 

H^rennum\ ^PP^^''^^ within the Space of two Years, that his Adverfa* 

advcriary ry Sir FJiAjard Ftjber^ carried his Caufe by dint of Briberyi 

iucteedcd having givcH the Lord Chancellor an Hundred Pounds and" 

b> Bribery, ^p^^rds, at One Time ; bcfides what he might have prc- 

fented him with at other Times, and diftributed amongft 

that Lord's Servants, who were known to take a Part in* 

every Caufe that came before his Lordftiip. 

Fine ; to A Perfon for fending an ironical, abufive Letter to Sir 

we»r Papers, Bapttjl Hicks was fined 500I. and fentenced to wear Pa- 

Sub^*non P^**^* ^"^ ^^ ™^^^ his^Submiftion to Sir Baptijl HSchf in 
fd"r J^ndirig Cheapftde. Eiifler Term 16 Jac. 1618. S/. C4, Hob. 21$. 

an ironical, p/^ 277. PopL 14O. HickeSV, . 

tbufiva Let- ^j^is ig 2„ inftance of the Pradice of the Star-Chamber, 
Star-Cham- whlch being tied to no Rules of Law, puniftied as was 
ber tied by moft expedient for the public Good, either according to 
Law^'pu"*^ the Malignance of the OfFence, or to the Neceffity there 
niniedtsex- was in the Common Wealth for putting a Stop to the ' 
pedicnt for Clime. 

Ccnfur^for ^^^ Defendants Were cenfured for publifliingand finpng 
finging ob- feveral Songs and Libels againft the Plaintiff, one of which 
fccne and contained, amongft other Obfcenities and Scurrilities, the 
SoT *!"' following ; " A proper Song of a great Blockhead, Woollcn- 
*^'^^** Draper, dwelling in Holborn, who gave a Taylor's Wife & 

Yard 
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f ard of old Prize for a Jerkin, &c. The Defendants were Commit- 
dl committed to the Fleet. Bennet was fined 500 Marks. ™^°'' ^*°^* 
Sykt^ another Defendant, 200 Marks. And Longdate ico 
Marks: Hilary Term 2 Car, 1627. ^^' ^^' Append, to 
3 Kujb. Colleft. 6. Fri^e v. Bennet and others. ' 

The Defendants for writing and publifhing two Letters, pj^^^ ^^^ 
fcandalizing the Court of Arches, and Sir IVilliam Bird kzaMhlng 
the Judge of it, were fined; the Hufband two Hundred ^^e Court of 
Pounds, and the Wife one Hundred, and both committed ^^c^'judg^'r'* 
to the Fleet I and Moody was fentenced to come into thisoF it. 
Court in an humble and fubmiflive Manner, and, under Commit- 
Iris Hand acknowledge his great Offence in falfly fcanda- su1>mtffioa, 
;Szing the faid Judge and Court. Eafter Term 3 Car. Seditious 
'1628. St. Ch. Append, to 3 Rujb. Collea. 7. Whitacle v. 1^'belier of 
Uiiody and his Wife. JuYnd^'""" 

For a feditious Libel againil the privy Council and the Judges, 
Judges, Defendant was committed to the Fleet during the *^°"??"^** 
King's Pleafure, and fentenced to pay a Fine of three p . j... ' ^ 
Thoufand Pounds. Idem. 8. The King v. Perkins. Libel a- 

The Defendant, for publifhing a fcandalous Libel againft ga'mft a prl- 
tbe Plaintiff, was committed to the Fleet, fined one Hun- comtTuJld! 
<lred Pounds, and ordered to make an humble Acknowledg- fined, and to 
inent and Submiffion to the Plaintiff at Worcejler AfTizes, make Ac 
tbc Judges fitting, and the Decree to be then and there ^enT and " 
read. Bofier Term 5 Car. 1630. Id. 21. Bifhop of Submiffion. 
Worcejler v. Boye^. Puniihmcnt 

Thefe being all Star^Chamber Cafes, are fo many further JJ'^i[^^^^,'° 
Proofs of that Court's punifhing according to the Malig- of offence, 
nance of the Offence, and Dignity of the Charafter af- and Dignity 
fronted. Bennet' sCzk is a remarkable Inflance of the ^^f^^^*^^^^^' 
Court's conflruing a Parcel of Quibbles, fuch asT"-(ir^, j^othingim- 
trize^ &iQ. into a Libel ; a proof of what has been fo porting an 
often laid down, that nothing which imports, an ill Mean- j{^^ |J*^*°^'°J 

ing, (hall efcape for the Ambiguity, orlnfufficiency of thefor*Ambt- 
Expreflion ; and indeed, if it were otherwife, Juftice guity or In^ 
might be wellfaid to be blind, fmce fhe mufl neceffarily ^"^^^j«^^^^^ 
overlook Things which the whole World befides faw clear- Con. 
ly and fully. CommU* 

One was indiSed for exhibiting an infamous Libel di- ""*^°'» V''" 
re3ed to the King againft Coke the Chief Juftice of the Paperyim- 
King^s Bench, and the Court, for a Judgment given in the prifonment, 
iiiid Court in Magdalen College Cafe affirming the faid ^0""^^ to 
Judgment to be Treafon, and calling the Ckiefjuflice Trai- ^^^^ ^^^' 
tor, perjured Judge^ and fcandalizing all the ProfeCTors of ute, and 

jjjg fine for Li- 
bel, on 
Court of 

Bench* 



no 
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the Law: And this Libel, h% fix£i uptm iAe grmii G0^0r 
iering \Vellmiiiiler-HaU» lod divcns oilier Pfaci^ All 
being arrai^edy he pui io a icandaloos Plea^ aflnuflg ke 
would net piead otherwife, it was adjudgcd^thaftbe' ftiffpU 
be commuted to the Marfbdy ftaod npoB th» PiSoqi ^vtt 
Paper nr.er*tioning the OSeiKe, and he inprtfipvd dk he 
fubnoit hWnfeli to every Conn, be boimd \% hia g«nd|l9f 
haviour, with Sureties during Life, and pay iooqC Fpi 
to the King. MichaelmAt Term 5 Gv. 1630 f . iiL (H 
Car. 175. 15 Vin. Akr. 89. pL 5. T*f i&»g ¥. Jf#f. 

The Defendant, for writing and puUifliisg % ffJidiijI 
Libel,er.tituled, An Appeal U tkg Parlismemt^ §r Siw^l M 
PUa af^ainfi Prtlacy, was fenteaced to be imprif^ncd is HfH 
FUet for Life, unlefs the King pleafe t» inlarge lim^ 19 
pay a Fine of 10,000/. referred to the Higb-GQ«flvii49 
Court, to be degraded of his Miniftry, and then ta be 
whipped at the Pillory at Wejtminfier ; and ftgndlDgaptll^ 
Pillory to lofe one of his Ears, bis Ndfe to be flity aad W 
Face branded with a double S. and is like Sort to be wilt* 
ped, and lofe his other Ear at the Pillory in CttmpfiJt (#). 
Eafler Term 6 Car. 1631. Id. 29. "Tit Kit^Y.iSibm, 



{a) It costaifled focnc wtnn, impnuicflt Invcdivet i^tuift tiM fMM 
lod the Coodoa of thofe ia Power. Soon after Uie Pnbliauioa if Ai 
Work, withoui ao loformatioo «poo Oath, or legal Proof who WM the AJh 
thor, Leigbtn^ as he was coming f'om Chorcfa, waa arrtttodby tvoKJik* 
cmamifioa Porfoivantt. They dragged him to the Honiii oi t>^w4% ^f^^'"^ 
he wa« kept till /^rvraio the Evening, without Food. Lmmd rctvmiiig ^omf |p 
tht^ Time in f^reat Pomp and State, with Ctrht^ Blfiiop of Oxftrd^ tmp' 
fen demanded to be heard. The havghiy LmuJ^ did not delga to (m hli% 
bat feot him to Nemgatt: He wa« chipped into Irons, and conincd uiMtt* 
iobabitsble Apartment, where, notwithfUodiag the Wcathtr wai oqld^W 
the Snow and Rain beat io, there was no conxenient Place to make a Fhti 
From Tutfday Night to Hmrfdsf Noon, he wa« anfopplied with Pood« iodb 
this infernal Dwelling was kept fifteen Weeks, withoat My Frind| an 
even hi* Wife, being fnffered to come near him. His own HoiiCr wtt iBthl 
mean Time rifled by the Officers of the High-commiHioo Conrtz hU Wifb 
tod Child treated hj thcfe Roffiam with great Barbarity ; hkniidf doned t 
Copy of the Commitment; and the Sheriffs of LttJtg refaied to bfU kflfu 
on his Wife*s Petition. And at the End of the fifteen Weeke, he wat fi^m 
with a Sabpcena. Heathy the Attoroejr General, on ao Affaraoce thit lit 
(hi'Old come off well, extorted a Confeflion from him, that he vm ||^ Am^ 
tbor of the Book. 2 Macaul. Hid. Engl. 96. 

(h) It is faid, that when this Sentence was pronounced, BiOiop Z«ai^ yiU> 
cd off hit Cap, and gave God Thanks for ic. ft MacsnL Hift. EngL ^. 



On 
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■ OA /Vftft^, llfoiii^nAer the f 6th, Part of hi^ Seftfcnce i^eWtftKH! 
#« iittetited i* tHs IVbhricr, in New Fakee^Tdrdr ^ mp "^^^^^ ^' 
M^kr; hi Tefm Trnie,- he was feverefy whipped, th^ert 
iSBf in the Pillory,- ^hctt he had^rie of hi^Ears eut off^ 
dfi^ Sf^e of Y^ Nofe (Kt, branded in one Gheek wif h a ttA 
MM H** v^itK Ae Lettef-s S. S. airf afterwards carried back 
i|aift Priftfnfcr <o' the Fleets to be kept m clofe Guftody. 
05 tRat D^y S^'eiinight, his Sores upon his Back, Eaf^y Sorcs on 
Npfe* and Face, n6t beiftg CWed, he wasf whipt again at th€ B»<-k» ^'* 
M6i^ irteheapjidei zfii thefe had the Remainder of his Sen- °*^^"'^«**- 
ittt^exieutedupbrthim, by cutting off the other Ear, flitting 
die other Side of the Koft, rfnd branding the other Cheek. 
Bf. Leijg/ifmi in His 6Vn Accotiftf of this horrid Execution, "*3^T*."f 
adds, that the Hangman was made half drunk, and enjoin- dJunk, * 
e3 to pWfortti liis OfBce ivith Ferocity • that he flood, af- enjoined to 
tf? receiving the Pimiffini^tit <rf . the Lafli, ^Imoft two ?^f 'r^'*^* 
. Ho«ri m m Pniofyi ex{j6fed to Froft dnd SnoW, and therf «p^fed ^ 
fafiFered the reft ; that being with thefe Miferies dtfablcd Froft and 
mh waikirig. Hi; was denied the Benefit of a Cbach, and d.^^J^f^^ 
Affied bitfe to Prlfon by Watery to the farther endanger-* w'a*king,"* 

lug his Lift. carried by 

I Mii beeit iihdre jpattiCilkf in mry Account of this bar- the*fcirbt. 
Mdtts Eitttioh of Pbweri becdtife alffloft every other Hif- romEx'trJ. 
tUfiin> HtHer froln Tehdertiefs tb the Gharader of the Go- ««on of Power 
fifiminU br frdni Motives df Abhorrence to the Nature '^^^^ti^^'' 
dT the CWehcfe giVcft by the Wretched Sufferer, has part it ptrtkuUriy 
^ in i Very flight Mirintr. a Macaul. Hift* Engl. 98, mentioned 

f*cH" fcandiliiing the Lord Keeper Cbvenfry, by Letters by the Gene* 
^ iAkinonih ; in which calling him by the Name of Sir ^»*'>y **^ W'^* 
\ K. they term hitti an unjuft Ju^e, and a Decree made {^bdonLori 
Mm an iihjuft Judgment : and accufing him of Bribery Keeper Cr- 
l Gbirfiiption, &c. txid prefetiting a Petition to the*^ King ^«»^ry« 
to that Effea, tiff. 

bonMin Norton^ the principal Offender, was fined 3000I. pine, Ac 
A acknowledge, dt the Chmcery Bar^ with a Paper on hi? knowiedg- 
fitead deckrlng his Offence, that the Decree of that Court ro«n'»^^»P«' 
fictW^n him and Baker was juft, and agreeable to the Rules 
iF Ediiity arid Confcience ; and thfen humbly to acknow- 
ftdjge his Offence, ahd aflc his Majefty and the Lord Keeper 
FOfgiVetiefs ; and to hnake the like Acknowledgment and 
Submiflion in this Court, and at the AfTizes at Salop^ Submifiion 
4here the Diecree fliall ht read. 

Lee and May^ his Agents and Inftrumchts in raifing and Comtnit- 
iubliftiing the Scandals and Memorials, were committed, ™"^ 
• and^^°^' 
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Toridevidi ^22^ fined loool. jpiece, acd to ndc to fFeftmimftrr (ma 
li9^ic»'« iht Fieet, with their FacG to the Horfe's Tail; and it the 
TajJL Ckaturrj B^r, and in thii Court, with Papen oa their 

Pa;cr«. Heads iitcizTing their OSecce, to acknowledge it, and aik 

Foreivenefs for it, and then be fci on the Pillorv with one 
Piiloty. Ear nailed to it, while the Courts fit ; and another Daj to 
htk oa'led. ride into Ckraf^/sde in fuch Mancer as before, and there be 
I^^w ^^^ ^" ^^'^ Pillory with the other Ear nailed to it, and be 
Lite. carried to Pfjfon, there to remain daring Life. 

^^<«»»«- y*^ iW/wi for contriving the Cafes, and petitioning the 

P^*^^^ King, and publKhtng :he Scandal, was coaunitted, fined 

lool. and to aik. Forgivenefs at the Bar. 

H'tngatf^ for malicious Publication of the Scaodab, (ame 

Sentence with.y^^ Kortfm. 

Smith J Diggs^ Win/lonj and Harper^ the Gtine Sentence. 
Uw**.**. '^M^'* Serjeant at Law, reproved for adviiing, and not 
c4 for a4kt.' to pradife before the Lord Keeper, until be intde a pri- 
Un% s Libel, vate Submtffion to him. 

tif«tijis2S^ '^^^ Defendants to pay 3000I. Damages to the Lord 
mjffiMi. Keeper. Michaelmas Term 6 Car. 1631. Append, ttj 
iHtMf^tt, Rujb. Collet, 30. The King v. Norton SLvd Others. 
iiTr ^1^ The Slander in this Cafe was againft a great Office of 
r<iofla{rnt ^^^ State, and therefore juftly punifliable with great Scfc- 
f>fficer of ritv, upon all the Accomplices. It is remarkable, that 
^^(iMt ^^^^ Offenders, in all Ages, had Recourfe to the Subtcr- 
wUbikveri- ^^S^ ^^ difguifing Names and Chara3ers ; but at the (ame 
tr* Time we difcover how little it availed them. One woold 

Chara^ier«« "o Way concerned the Lord Keeper Coventry ; but with- 

7. Ji:, con- out Doubt, the Hints, Surmifes, infinuatioos, and Sag- 

K^tpJ^^ geflions of the Libel, were llrong enough to (hew the 

'iffMtrp Intention of the Maker ; and the Libels were accompanied 

with Circumftances and Accidents, which put it beyond all 

Doubt who was intended to be abufed by them. 

***r^7.W ^ *^^ Defendant wrote feveral Libels, one, amongft the 

1/ Flint- reft, that looked like Nfadnefs rather than Sedition, which 

*»'^«." he intituled, « Th^ State of Flintftiire ;" and therein fet 

forth, ** That the King was depofed, the Authority of the 

Privy Council abrogated, the Bifhop of Chalcedon made 

King, the Inhabitants of Flint fture his Slaves, and Sir 

J^M Bridgmarif and Sir Marmaduke Llojd^ Knts. his Juf- 

tices, l^c, 
Commiit^'d, j[^wascommittedtotheF/^^/duringLife,finediOGoMark$ 

fu.'^ **'^^' and fentenced to be fet on the Pillory at mftminjier, and at 

he 
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the Affiles for Flintjhirf, with one Ear nailed to each Place, J**" ntiWd* 
aod a Paper on his Head declaring his OflFence, and there Auo^ney for 
to ihew himfelf heartily lorry and penitent. Hilary Term a Libel 
6 Car. 1631. Id. 33. TAe King v. Morgan. fioTbofatl 

Mercer, for framing and publifhingtwo fcurrilotis Libels lo^good^fiS. 
againft the Plaintiff, his Wife and Daughter, was commit- Saviour, dir* 
ted to the Fleet, fined loool. bound to his good Behaviour p!!|^i^'^ ^ 
daring Life, and difabled ever to pra^ile as an Attorney be thrown « 
in any Court ; and if he were then an Attorney, to be thrown ®^« i*»e 
over the Bar, and to ftand in the Pillory at JVeJiminfier, ^^' P'^^^' 
tfid Lancajier AfTizes, with a Paper on his Head declaring Paper.^ 
his Offence, and then to make an Acknowledgment, and Acknow* 
to a(k the Plaintiff^s Forgiveaefs. FalfgTwt, 

Bryersy for publifliing one of the Libels, committed and Publifter «r 
fined 200I. and both to pay the Plaintiff Damages. Rafter ^^^^"^ 
Term 7 Cor. 1632. Id. 3.5. Motire v. Mercer and Others. tBiued^fiiiil 

Defendant a Juftice of Peace, received fcandalous and cd. 
Kbcllous Articles againft the Plaintiff an Attprncy, and pub V„,^^f ^' 
lifted them in Court, with reviling Words of the Plaintiff, Peacc*^m»i*» 
but would not give him a Copy of them, nor let him be behaving 
tried upon them ; for thcfe Offences be was committed to {jl^offid** 
tht. Fleet, and fined 200L Rafter Term 7 Car. 1632. Id, commitied 
35, 36. Cafton. V. Hitcham. an? fined. 

Defendants for printing and publiftiing fcandalous PobfiSier rf 
Pamphlets againft the Plaintiff, were committed to the Fleet*, fcandaioug 
Crokey fined 200I. and Wright looJ. the Decree to be read^»**'pW^ 
at the AfSzes to clear Smiths Reputation, and Crokey then finST 
to acknowledge his Offence, and a(k him Forgivene fs, an^ Atknojdr- 
tiie Books there to be publicly burnt. Trinity T^vm- 7 Car, ^^tf'^v^'^ 
1632. /:/. 37, 38. Smith V, Crfl% and Others. ,BoXI^^xnu 

Thefe Cafes afford us nothing more obfervable, than the Degfw of 
Variety of their Sentences, which confirm what has been ^^TthePu* 
fo often faid, that the Degree of the Crime ferves to dire^ nifhment. 
tJ>e Judges in the Puniftiraent. Auttiotof » 

The Defendant wrote to the Earl of NorthumberLnd, It^fivcTn- 
a»d fubfcribed with his Name a fcandaloos andabufive Let- teraodebal- 
tcr, importing aUo a Challenge. *^"s« 'o » 

He was therefore committed to ih^ Tower during thCjCommltied 
King's Pleafure, fined 50cx>l. bound to his good Behaviour to Tovftr, . 
diacring Life, forbid to come withia tlie Verge of the King's ^«^i *»o«"<i 
Houfhold, difabled to have or execute any Office, and to BehaVfow 
acknowledge his Offence to the King, and the Lords of for Life, not 
tfeis Court, upon his Knees, and tiien ^ Ws Majcfty^s i^.^°f"« 

i "rdon^ Verge of 

Courr, difa* 
bled from al& 
Oifices, 
Acknow 
ledgaieus» 
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^^htBkmtm, Pardon, and make fach Acknowledgment and Sabmiffion 
to the Earl of Nm-tkumhrrUmd as his Lordfiiip {hould rt- 
qaire or dircd, in the Pre(ence of the Earl Marflial, and 
fuch others as the Earl of N^rikymherlimd (hould think pro- 
per. Hilary Term ^ Cmr. 1634. Id, 67, 68. TJie King 

▼. Jpfln* 

AnthoroT fij^h for writing a Book, called " Wftri^maftixi^ 
*• Htfin- coptaining many libellous Paflages upon the Court, and 
•»•>*." foj^^ feditious Iniinuations againft the King and Queen, 
Bookbamc. was ceniured here : The Bo^ was ordered to be burnt by 
A»t^»^p«» the Hands of the common Hangman before his Face, and 
B^^et^l- ^^c Author fentenced to be put from the Bar, excluded 
irdirvrtiWvfrom the Society of Lincoln's Itm, and degraded and ex- 
^» <*«K™^ pelled the Univarfity of Oxford: He wasalfo fentenced to 

o;>^ **"^ '" ^^^ P*"^^ "" ^^"^ P**^«^' ^^- fVefiminfter and 
loried. Ears Cheapjide^ on two different Days, to have one of his Ean 
2^ **^» cut off" each Day, to wear a Paper on his Head importing 
*^* that he fuffered for a grievous Offience, wz. an infamous 
Fiacd, Libel againft both their Majefties, the State, and Govem- 
perpetiul ment, to pay a Fine of fivethoufand Pounds to the King, 
inaprUbo- and to fuffer perpetual Imprifonment. 
Lic^ferim- Buckner (a) the Bi(hop*s Chaplain, for licenfing thb 
prifoDcd, Book, was fentenced to fuffer Imprifonment according to 
Fined. the Courfe of the Court, and pay fifty Pounds as a Fine 

to the King. Michael Sparkes^ for printing and publifhing 
pabUiber ^^^ ^^^^ Book^ was fentenced to ftand in the Pillory, with 
piiloned, a Paper on his Head declaring his Offence, and to pay a 
Y^* Fine of 500/. to the King. Hilary Term 9 Car, 1 634. St. 

Tri. 279, tfc. Append, to 2 Rujb. Hift. CoL 69. The King 

V. Pryriy Buckner, and Sparkes. 
Mrs. Ma- Mrs. Aiocouley, a modem Hiftorian of great Repute, has 
€aMlef*Ac» given ut a very affeding Account of the Execution of an- 
^^^^^^J* other fevere Sentence againft this Gentleman, and two 
Chamber Others, for a Libel, a few Years afterwards, in the fame 
Sentence, Reign, which, together with the fpirited and judidous Re- 
rian't Re- Acftions thereon, feem moft proper to clofe the Report of 
flcaioDs. the Proceedings of the Star-Chamber, and are therefore 

here inferted. 
Cmel Sen- The cruel Sentence pafled on iVyimf ,Bi/r/0ii,and Bajlwickf 
**"^*^**^y was yet more cruelly executed: The Hangman performed his 

Htngmta 

barbaroass 

(a) He was nredwiihthit Lenity, becaate he avowed to the Covit, that 
he approved of alt the Cereroooiei: then ufed in the Church ; Chnrch Mafic 
he did allow of, and bowing at the Name of Jifis, % MumU, Hifi. BmgL 
161. 

bloodr 
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bloody Office with an approved Barbarity, Burtorfs Ears ^«''« '«kerf 
Were taken off fo iclofe, that a confiderable Branch of the°h^/y^°^ 
temporal Artery was wounded j and the Blood ftreamedrai Artery 
down the ScaflFold. Pryrme^s were hacked barbaroudy j he jj°»n*|f<^» 
loft a large piece of his Cheek with the Remainder of ^i^Ei^t'hzckii 
Ears^ and the Executioner applied the burning iron twiceCheek tor«» 
to the branding of one Cneek. The patient and even ^"'^°'°? j|J 
magnanimous Behaviour of the SuflFerers heightened the[^"^!^ ' 
Pity and Inclination of the People : They crowded with 
Impatience roiind the Scaffolds, and every wound given by Exectitloii 
the Etecutioner produced an Univerfal Groan and Lamen- produced 
tatioui The three Heroes of thiis tragic Scene harangued pj^^e 
the Populace in their turns: Pryntie^ with fondJc Senfe and humogueci) 
bignityj told them, that rather than have his Caufe a lead- ^p"^^ ^^^^ 
ing Caufe to deprive the Subjeds of their Liberty* he hadrtenf^o"' di 
expbfed his Perfon to be a leading Example to bear that ig- Sake of Li- 
tiominious Puniftiment ; he proved to them the Illegality ^'?y« 
of the Sentence pafled oti himfelf and fellow- fufferers ; that u^T"^ "* 
there was no law in the Realni that authorized fuch Ty- Paniilirrienk 
i-anny, the Statute of Queett Mary [1^2 Ph. ^ M. c. 3.**^ ^'^x^' 
expit-ed,] limiting the Puniftimeiit of a Libeller, even of o^ q,,^jgjj,^ 
the King or Queen* to a Fine of one hundred Pounds, and Law ought 
one Month's Imprifonment, no corporal pani(hment, unlefs"**"?"*^***^ 
the Delinqiient refufes to pay the Fine j in the Statute of oncMonth't 
Elizabetky [2 (^ 3 EL r. il. expired,] the Penalty was Imprifon* 
heightened to a Fine of two hundred Pounds* and three ?*"^*t""^^^ 
Months Imprifonment ; but no Cenfure to be pafled, un- Finerefofedi 
lefs it was fully proved by two Witnefles, who were to *7 Statute 
produce a Certificate of their good Demeanor, for the Cre- 2^7a°d \ 
dlt of the Report, or elfs the Crime to be confeHed by the Months im^ 
Libeller. jjifonmient; 

From what Mr. Prynne here advances, it is plain* that un^efiTa^"'^* 
heavy (a) Fines, long Imprifonment, and thofe ignomini- Witneircs* 
ous Punifliments of Whipping and the Pillory* for writing ^**^y 
Libels, are contrary to Statute Law. That they are incon- imprHon?* 
fiftent with Liberty is Obvious ; fince it is incongruous to mem,whi^ 
the Privileges of a Freeman to be fubjed to thefc flaVifli fj"^ "/l^** 

beh contra r# 

{d) Prynite*n Sentence for ** tiiflriomdfiiae^'' his been generally coniidered l^^ incod* 
lis crocl and arbitrary : My tiord Clarendon cenOires it ac tn impolitic Thiaf^, fiHeoV with 
to puniih a Gentleman of his Note and Education in fo difgraceful a Manner. Liberty - 
t tra inclined to believe it is contrary to the Dilates of the Common Law, '* 

%irbich directs corporal Puni(hmeot only for fuch as can't afford pecuniary 
Mul6ts, except the Crime be very infamoax. NbbiUs maps pUSunt^r Pec$* 
»/<!, J*lehei vira in Corpori. MiHr pumnntur ex eifdem Fa3ionihus fervi^ 
quam liheri, Thcfe^ and fondry other Maxims, (hew that the Condttion df 
the Offender is to be regarded io the Nature of hi» Paaiflimenu 
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CoireSions, for other than for Crimes that debafe hisNa- 
CaaftHtt'>«i ture as a Mafi. The Conftitution of this Country has ne- 
^aT ^^^v " "^^^ ^^^" purged from the Venom with which it was tnfea- 
^m^fi/tf^cd by the Eredion of the Star-Chamber: Its infamous 
CUmbtr, Doftrine and fervile Difcipline hare in many Inftatices bcexr 

adopted in the Courts of Common Law. 2 Macatd, Hift. 

EngL 247, &c, 
T^e Writer The Defendant for a Mifdemcanor in writing and feHing 
•nd^Vender ^ ^^.j^^|^ intituled. Tie Sptfchei and Prayers of the lati 
Sfwtchtsmni King* s Judges f and aHb for puWifliing a Libel, intituled^ 
iVtf)|*rj •/■ <f^g Phoenix ; or, the folemn Lrague and Covenant, vrzs fciv. 
jljg7sfanJ t^n^ed to pay a Fine of an hundred Marks, and to ftand 
ruhMflr cfm the Pillory. Eafter Term 15 Car, 2. 1663. K. fi. 

t'tbi%'JL *^''^- '^^'' ^^^' ^^^ ^"^ ^ T^ifcmtf/ Brewfter. 
^Leagne^ The Defendant Dov^ being found guilty of printing and 
Covenant, fi- pubUlhing, and the Defendant Brooks of felling the faid 
lorted"** '*^' Speeches, were each of them fentenced to pay a Fine of 
Primer, forty Marks, to be fet two feveral Days in the Pillory, and 
Publiiher to bc committed without fiail, tiH the nextSeflions, when 
livBfald*'^*"^ where they ihould make an open Confeflion of their 
Speeches fi- OfFences, in fuch Words as (houldbe prefcribed by Autlio- 
n«l, pillorl- rity, and afterwards be imprifoned, during the King's f*lca- 
ted*^withoutf"^^» and on their Difchargc, ihould enter into Recogni- 
Eaii, zances of 400I. each, with two Sureties in 20ol. each, not 

fcnlcl' ^^' ^^ P"°^ ^^ puMiih any unlicenfed Books. Eafter Term 1 5 
Imprifoned ^^^' ^' 1 663. K. B, Stat, Tr» 982. The Kingv, Simon Do^ 
during Plet- ver and Nathan Brooks, 

bound not to ^^^ Defendant confeffing an Indbftment for federal ob* 
printorpub-fceneMiidemeanors, the Court confidcrcd what Judgment 
li(h unlicen- to give, and in as nrach as he was a Oentlcman -of very an- 
Obfc^'tJ' ?^^"' Family, (out of the County of Kent) and his Eftate 
puniihedby incumbered (not intending his Ruin but his Hcformation) 
Fine, Impri- thev fined him only 2000 Marks, and to be imprifoned for 
[SgSd^ Week without Bail, and to be of good Behaviour for 
Behaviour, three Years. Michaelmas T^rm i^Cflr. 2. 1663. ^' B. 

Sid. 168. pi, 29. The King v. Sir Charles Sedley. 
Writer tnd Saunders was fined forty Marks, fof writii^ a fcanflaloas 
rSllauI*"^ abufive Letter to Mr. //^//(?« /?/r^, his Debtor, -r/b/ 
nd abufive if ^^ ^^ Honefty^ Civility y or Humanity ^ he wouid not ideal 
Letter fined. y©, tut would go to Hell and be damned for cheating, and for 

publiftimg the fame in Prafentia quamplurimorum, Michae!' 

mas Term 22 Car, 2. 1670. K. B, T. Rayta. 201. Tfii 

King v. Saunders. 

The 
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The Defendant had Judgment for Bhfpbemy, viz. To BJarphcmy 
(land in the Pillory in three feveral Places, viz. at fTefl^ lh"b?ilu>. 
minfter, Ckeapjide^ and Exchange ^2Xi& like wife at Guildfordy ry, and Pa- 
wherc the Words Were fpoken, with a Paper for horrid p^^ ^"^ »^« 
Blafphemy tending to fubvert all Government ; and far- f^"*.*^^ 
therto pay 1000 Marks Fine, and to find Sureties for his Surety for 
good Behaviour during Life. Hilary Term 27 Car. 2. 1675. ^J^^ ?**l*" 
K. B. Fentr. 293. 3- Keh. Rep. 621. pi. 94, Trem. Enir. LT "^ 
2^27. 2 Stra. 789. TAe King v. Taylor. 

The Defendant being convifted of Sedition, the Court Sedition pn- 
took Time to fet the Fine, and immediately committed the n'.^e«* with 
Defendant, (who before was upon Bail) as the Courfe is |^°^J ^'* 
when Judgment is given, although no Fine was fet. Fentr. good Beht- 
325. He was afterwards fined 1000/. and found Surety of ^'°»*'" levcn 
good Behaviour for feven Years ; and to renounce his Er- to" noulHi 
ror in open Court. Hilary Term 29 Car. 2. 1677. 3 ^^^« ^»'-<*^ »« 
Rep. 842. The King v. Harrifon. <>P«n Court. 

An Information was preferred againft the Defendant for Pubiifher of 
publiihing feveral fcandalous Libels, and he was found guilty PaJiiamci? 
of one only, called, ** The long Parliament diffolved." diObivcd," . 
He was fined 1 000 Marks, and was to be bound to his good ^"^*^> ^xm^ 
Behaviour for feven Years, and to ftand committed till he hivfw and 
paid bis Fine Trinity Term 2g Car. 2. 1677. i^/^^/w. committed 
Rep. 456. pi. 620. The King v. Browne. tillFincpaid. 

Elizabeth Cellier, for writing and publifhing a fcandalous Writer and 
Libel, containing fome Reflexions upon the Adminiftrati- R^^eafont 
on, and the Judge, in relation to the Popiih Plot, and opon the 
the Treatment which the Perfons accufedof it met with, Adminiftrt- 
received the following Sentence. To be fined 1000/. and ju^de, ^^ 
be committed in Execution till that be paid; to be fet on fined, com. 
the Pillory three feveral Days in three feveral Places, with '"•j ^..'**^ 
a Paper importing her Crime, and (land each Time an paj,er,^ ^'^* 
Hour,w2;. In the 5/rtfm/ near the Mayp§le,\n Covent-Garden, 
and at Charing- Cr of s, and to have Parcels of l^er Books ^^^^J^"*"'^* 
burnt at each Place before her ; and laftly, to find Securi- good Beht- 
ties for her good Behaviour during Life, 32 Car. 2. 1680. ^iour. 
at the Old Bailey. 2 St. Tr. 584. T^e King v Ceiiier. 

Aaron Smith received Sentence, for writing a Paper full of Writer of 
fcandalous Refledions upon the King and Government, and on^^^i^*^"^^ 
clelivering it as Inftru£bions to Stephen Colkdge upon his government. 
Trial at Oxford. The libellous Expreflions were, *' That 
** the Government might as well have hanged him at Ty^ 
** burn as became by, as brought him thither only to Mur- 

*V der 
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^^ dcr htm in a little more (a) Formality.** The Ju<%- 

^omm itcd "*^* ^■^*5» That he ihouid pay a Fine of 500/. be commit- 
iiU pail ted till it was paid, ftand upon the Pillory twice» and be 
Ciind* to ^«n<i to his good Behaviour for a Twelve-month. Micis* 
toodBX- ^^^ Term 35 Car. 2. 1683. K. B. Skim. 124. pi. 3. fh 

Vioor. KingY. Smtk^ 

lul^L"^ ^^H^fi^^ ^« conviacdof publifhing a Libel, where* 

ILing Jamet i" He had accufed King James the Second, (when Duke of 

Ih^ ^ecood, Tzrk) that he had hired him to kill the late King darks^ 

fined Ho- ^^' ^" Friday Jtme the 20th he was brought to the Bar^ 

ried,' ^ ?"^ received Sentence to pay a Fine of 500/. to ftand twice 

?*»;er, in the Pillory, to go about WeftwunJler-HaU with a Paper 

▼*Mp«- in his Hat fignifying his Crime, on the TkurfiUj next to 

be whipt from Aldgaie to Sewgate^ and on Saiardaj fol« 

lowing from Newgate to Tyburn : All which was executed 

tccordingly. Trimty Term i Jot. 2. 1685, K. B. 3- Mod^ 

6S. The King v. Dangerfield. 

fine, Sea^ ^f f. Baxter was fined 500/. and ordered to give Securi- 

Behavkfur ^^ ^^"^ ^'^ §^>^ Behaviour for feven Years, for libelkHU 

for a Libel Wofds againft the Bifhops, contained in a Book of his 

SS!!?'*"' writing. Trinity Term i Jac, 2. 1685. K. B. 3 Mod 69, 

4JiUK>p.. frfm.Entr.^-j. TAe King y. Baxter. 

Kingt Whatever might be the PraSice of the King^s Bemck^ 

f '"^Y°*' in earlier Times, we find that latterly it has followed the 
CbamhV' 5'^"^P'^* ^^^ down by the Star-cbamher ^{or punifliing va- 
Estmpiet. noufly, according to the Nature of the Offence ; more 
^ame'^JiiU ^fp^^^^^b' ^"^6 the SupprciTion of that Court, when the 
%ndBaxier AVu^j Bench found left to itfelf the CorreSion of a great 
ionaocca of many Enormities, which before were punifliable in the 
^cntj. Star-chamber ; and indeed the Cafes of Dangerfieid uid Bax^* 

ter are Inftances of as much Severity as ever that Court had 

(hewn upon the like Occafions. 
Speaker of Sir fF, Williams y who had been Speaker of theHoufe of 
g^^^*^ "^ Commons, for publishing an infamous Libel, called, />«. 
' ^iocdiGCfoof. i^fi^^^^ Narrative, was fined by the Court lo,oooi. bul 

ypon paying 8000/. of it, Satisfadion was acknowledge^ 

upon Record. Ea/ler Term i Jac. 2. i6S5.ir. B. 2 Show. 

Rep. 471. pi 436. Comb, 19. The King v. IViHiams. 
ilif he^vicft As the Proceedings m this Cafe were very extraordinacy, 
Fii»e, iiut fp ^^ ihg Punilhment; the Fine was the heavieft thateyei 

ff fr was, 

fn) Qoe was iodised for a Lihcl in fcaodalixtng the Kiog*t Witotfles^ and 
refleaing on the Juft'tce of the NatioB, and bad Jodgmqit of FiUorj anc^ 
fiae* ^ fitaf, $tat. Lav. 1$$. 
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^was impofed in any Court, for the like Crime, Sir Bartho- '^J* K"^ 
lomew Shower^ one of the Reporters of this Cafe fays, that f *fti' n^J^ *' 
Sir W, Williams being fined io,oool. paid 8000I. of the knowkdg- 
Money, and thereupon Satisfadion was acknowledged up- ***• 
on Record. I own, when I find Sir miliam Williams, inf^j;^^^*^ 
this fame Reign, moft violently perfecuting the feven Bi- licitorCc- 
ihops for a Libel, in the Charafter of Solicitor General ; "r** *"** 
I am apt to think that the Fine was impofeil in Terrarem tgaSft the 
to others, and that the only Purpofe of fuing Sir William feven Bi- 
Williams, was to make a Precedent of an Infult upon the pP^**. 
Commons^ whofe Privileges, if the Defigns then on Foot had ed"^ ri^tl 
prevailed, muft foon have fallen to nothing. rtm, 

I am aware of an AGt of Parliament in Henry tie (a) fHo TnfSt 
Eight h^s Reign, which fecures the Members of the Houfe ihtCmmns^ 
of Commons from any Charges or Accufations, for Things f****"^ .^"vi- 
faid or done within the Houfe, as appears in the Cafe of uf™" 
The King v. Sir John Elliott , (Jc, which was adjudged Mcmbera of 
againft them in the King*s Bench, 5 Gir. 1630. K. B, Cro. j^J'J/*™"' 
Car. 181. />/. 6. Id. 604. AcciLi^n? 

But by a Vote of the Commons, Saturday the 23d of No- by Statace, 
vemher 1667. 17 Car, 2. that Judgment was refolved to be Jsr."? 
againft the Rights and Privileges of Parliament, and after- hooTc.*"^ * 
wards reverfed by Writ of Error before the Lords. Tie King v. 

With regard to the Refolutions of the two Houfes ffays 2v^«!''^'' 
the Learned Editor of the Quarto Statutes at Large,) it judgment 
muft be remembered, that they were (orm^A flagrante Ira, voted iiiegtl 
on Occafion of the Debate concerning the arbitrary Pro- 5*1-T*'^^**'' 

!• " • rt «• c*^ » -rttf w t T-T If. f_S fry* KClOlUtlOnt 

ceedings againft Sir John Elhot, Denzil Hollts, tsc. a Time formed /«. 
when the Contefts between Privilege and Prerogative were Zf^'/f ^ra. 
carried to th^ moft defperate Extremes ; and when many ^^^[^1^^ 
unwarrantable Claims were aflerted on each Side, and en- tive carried 
deavoured to be fupported by ftraining every Kind of Evi- toExtremei. 
dence which could give Colour to unjuftifiable Conclufions. 
Ruff. Pref. to Stat. IX. p ^ ^ 

This Point however, concerning the Freedom of Parlia- pi^^„r 
mentary Debate, was happily adjufted at the late Revo- itry Debate 
lution ; and it is declared by the Bill of Rights, ** That »djufted at 

' ' "the Revo« 

latioo. 

{a) Stat. 4 Ben. 8. e, 8. This memorable kGt it concerning Richard 
Strode. This A£t has been marked, both by Mr. Serjeant Havikint and Mr. 
Cay at a private A£l ; neverthelefs it has been by great Authorities confider- 
ed as a general Law. Lord Coke fays, that the latter Branch of the fecond 
Ciaufe of it is general, and declaratory of the ancient Law and Cnitom of 
parliament. 4 Jnft. 9. And this Opinion h fapported by a Refolution of 
the Henft of Lords, which may be feea in R^ff. Ifref, u Stat, VIIL 

the 
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thc Freedom of Speech, ami Debates or Proceedings in 
Parliament^ ought not to be impeached or queftioned in 
any Court or Place out of Parliament," Ruff", as above. 
♦nTl bin^° The Law is clear as to any Thing within the Boufi ; 
within the but whether the Privileges or the Orders of the Houfe can 
Hoare,whe.juflify a Member, or other Perfon, for doing a wrong 
Jegc Tr Par- '^^'"^ Without Doors, as publifliing a (a) Libel, or fo forth, 
ii»nieotcaii ^"^7 be ftill a Doubt in Point of Law; tho' there is no 
juiitity pub- Doubt but Miht Commons claim fuch Privileges, they mufk 
{libeif * ^^ allowed to them ; for they are to be preiumed to have 
Commons Wifdom to difcem their own Rights, and Power fufEcient 
NViidom to to fecure them. 

Rigbu, a^^' The Defendant (who was the Author of '< Julian tHe 
romtt^xjoU' Apoflate^^) being now again conviSed on a Trial at the 
wre them, gar, for publiftiing another feditious Libel, intituled, ** An 
The Author Addrefs to the Protefi ants of the Army^'* he took feveral Ex- 
of ** Am ceptions thereto; as that the Information was inter af, and 
4ddrefi u the Whole was recited except tinis\ but that was over- 
tcnts^lfth^ ruled, and the Jury had now found it fo ; and if any Adr 
4rm^:* vantage could be taken upon that, it muft be upon the Tri- 
^1 : He excepted that there was no Averment, that there 
was an Army in England^ but that was over- ruled like wife; 
and his Behaviour being very infolent, he was fentenced to 
Fined pil. *^^ PiUory three Days, and to be whipp'd from Newgate 
loried' to Tybum^ and fined 500 Marks. And becaufe the Pu^ 
whipt, and nifhnfjcnt was thought infamous, therefore Dire&ion was 
fifgrided, gj^gj^ f^j. Qj^j.^ ^^ ^g ^^^^^ ^^^j Yit (hould be (b) degraded 

before he fuflFered that Puniftiment : And accordingly the 
Record, and Mr. Johnfon both, were brought before the 
Right Reverend Fathers in God, the Lord Bifhop of 
Durham^ the Lord Bifliop of Rochejler^ and the Lorcl Bi^ 
(hop of /V/fr^(7ritf^/4, (Commiflioners appointed by hisMa-» 
jefty to cxercife all Manner of ccclefiaftical JurifdiQion 
within the Diocefebf Lcndony during the Sufpenfion of the 
Lord Bifhop of London) who with feveral of the moft emi* 
nent Divines of the City, met in the Chapter- houfe of St, 
Paul'*Sy where the faid Defendant, according to the cccle- 
fiaftical Laws, in a full Court, received Sentence of De- 
gradation, and was degraded and devefted accordingly, and 
delivered over as a meer Lay Perfon into the Hands of the 
Secular Officer, to undergo the Punilhments above men- 
tioned. Mchaelmgs Term ^Jftfr. 2. 1086. K, fi. a SAotiu^ 
Hep. 488,//. 454. Comb. 36* Tibe King V. Johnfcn. 

(a) See dap. 17. 

The 
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The Defendant wrote feveral falfe and fcandalous Libek |'"*» .•"^ 
againft the King, tending to fubvert the Government ; for ^[^^ Fapcrl 
which he was fined 500 Marks, and ordered to appear at for writing 
the Affixes u Exeter ^ and to make Submiffion in a Form^'^^J^j^j 
of Words to be prefcribed him, with a Paper denoting h\siViUiam the 
Offence V but the laft Day of the Term his Fine was re- '^hird. 
mitted 100 Marks. Michaelmas Term loWil. 3- 1698. f/^'j^fj*°* 
JL B. 12 Mod. 221. Ld, Raym, 418. The K'ng v. IBeare, Writer of 

An Information was filed againft the Defendant for ^5"«^'*>»' 
writing a Letter to Sir John Pigot, defiring him to mode- tbe^Ict^^ 
rate his Zeal, for that the King, meaning King James the would be . 
Second, would be foon reftorcd ; and that for further Satis-: gf °iJ^*, 
faSion herein, he would foon hear that many Lords would fined *^ ? 
repkir to him to France ; what to do he might guefs : And and commit* 
being found guilty he was fined twenty Marks, and com- ^tnt^^ ^^^ 
mitted till Payment. Michaelmas Term u IVH 3. 1699.10 gi to ' 
K. B. 12 Mod, 311. 1" he King v. Laurence. Courts with 

Fitzgerald being convi6led of a fcandalous Libel, was ^^^^ *^ 
fentenced to pay a Fine of 100 Marks, and to go to all the Judgment 
Courts in JVeJlminJier with a Paper in his Hat. In C^/j/i- »itered ftm« 
eery he behaved himTelf impudently, for which Reafon the PunjfhjnVae 
Court increafed his Punilhment by Imprifonment. £fl/?^r incrcafcd. * 

Term i An. 1702. ^. -B. Salk. 4,01, pL 1. The ^ueenv, l}^^°'y "<*' 
nt^n^^lA ' "^ t r I •<^ Fine for 

r^tzgeraid. '^ThCouM- 

Judgment of the Pillory and Fine of 40 Marks, on an try Parjin't 
Information for a Libel, called^ ** The Country Parfon*s Advice t9 
Advice to my Lord Keeper, ^^ Trinity Term 5 An, 1 706. jr^r/^r.'» 
^ B. II Mod, 86. pi' $. The ^eenv,Do^or Brown. The Printer 
The Defendant having been found guilty of writing, ^^^^f "I'^iSv 
printing and publiihing a fcandalous and feditious Libel, ^Hereditary 
intituled, ** The Hereditary Right;' ^c. the Court gave Rigbt^y^c. 
Judgment that he fhould be fined 1000 Marks, imprifoned f^n^^Jj.'^P*^'' 
for three Years without Bail or Mainprize, and upon his find Suretiet 
Delivery find four Sureties in 5000/. for his good Behavi- *o^ bis good 
our during Life ; and that upon the next Friday he was to ^^x^^"^^^^ 
be brought up and (hewn to all the Courts fitting in Weft- to be (hewa 
jjiinftcr-Hall, with a Paper in his Hat expreffing the Crime 'o*^^ '^e 
and the Judgment, and was committed to the Marfhal. ^!^«,v^f^ 
Upon Friday Mr. Kettleby, Defendant's Counfel, moved Hally with « 
the Court upon a Paper which was delivered in and read ; ?*?«•' »o bi^ 
it was under the Privy Seal figned by Her Majefty, and xheignomi-^ 
direded to the Lord Chief Juftice, the Juftices of the nious Part 
Court, the Sheriffs of London and MiddUfex^ and Marfhal **^^*^«^**«- 
of the keen's Bench, and imported a Recital of the Con- bebgaCleV- 
vidion and Judgment^ aiid that he had humbly repre-gyman) wat 

, fented '^J"««** ^1 

» Paper un- 
der the Privy 
Seal figned bj 
the Queen« 
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fentcdto HerMajeftyby Petition, that he was a Clergy* 
mah of the Church of England, and prayed that the igno- 
minious Part of the Sentence might be remitted ; Thefe 
arc therefore to require you and every of you, not to pot 
in Execution that Part of the Judgment, which is that he 
be brought to the Courts in JVeJlmmJler-Hall, t^c, and for 
your fo doing this fliall be your and every of your foffici* 
cnt Warrant. 
Cmirtdif- The Court immediately made a Rule to difchai^ the 
mLSuI of Marflial of his Attendance with him that Day, and faid 
bit Aitcod- they would confider how the Judgment ought to be en- 
""dc"il tred up. 12 if/». 1711. ^ JS. Gilb. Caf. 297. Tie^en 
b^w jid£. V. Bedford. 

meofc ought The Defendant was fet in the Pillory for a Libel which 
to^ enter- had only the firft and laft Letter of the Name; for the 
Pilio?y fort Court faid they would make it Senfe. Trirdty Term ra 
Libel with An 1 7 1 1. ^ B. 2 Sef Caf. 30. The ^een v. Hurt. 
U^lMw '^^^ Defendant being conviaed of publifliing feditioui 
of Name. Words, was fined twenty Nobles, and to be whipt in the 
Pobiiflier of Houfe of Corredion^ and to be there kept to hard Labour 
wJJd^s"* f®^ ^^^ ^^2iCt of one Month. Michaelmas Term 4 Ge9. 
fined, whip. 1718. K. B. MSS. The King V. Nafi. 
Bcd, kept to The Defendant being convi£ted of publifliing a fedttious 
Prel^hw "if Sermon, was fined 300/. ordered to ftand upon the Pillory 
feditioaf twicc, and to find Security for his good Behaviour during 
Sermon, fin- Life, himfelf in the Sum of loool. and two Sureties in 
s;;PjX^» 500I. each. Michaelmas Ttxm 5 Geo. 1719. if. B. MSS. 
good Bcha- T'he King V. Blifs, Clerk. 

vioor. On the Defendant his confefling himfelf the Author of 

^J^tr a Libel againft a Dodor of Divinity in the Univerfity of 
in Court Cambridge, he was committed till further Confideration of 
that he wm jj^g Matter, and afterwards he was fined 50I. and ordered 
of* UbeK ^^ ^"^ Sureties for his good Behaviour for a Year. Trinity 
Term gOeo. 1724. K. B. Fortefc, Rep. 201. The King v. 
^orCclt' Dff^gr Middleton. Eajler Ttxm 9 Geo. 1723. K. B. 15 
**''^- Vin. Mr. go.pl. 3. 8 Mod. 123. The King v.tViatt. And 
Printer and ^^ ^^^ Do&ov Colebatch the fame Term for the likeOflFence. 
Pnbiiftierof 1 5 ^/^* 8 JHod. as above. 

Obfccnity The Defendant being convifted pf printing and pubtifli* 
^°***' ing a Libel, intituled, " A Treatife on the Ufe of Flogging , 

Surety for in Venereal Affairs ^^ £!?r. was fined twenty-five Marks, and 
good Beha- ordered to procure Security for his good Behaviour for the 
''^T- Space of one Year. Hilary Term i Gto. %. 1 728. K. B. 
USS.^The King Y. Curl. 

The 
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- The Defendant being convi6led of printing and publifli- For like 
ing a Libel, intituled, " Th Memoirs •/ John Kerr o/^®**^ 
Kerfland in North Britain, E/quire, containing his fecret 
TranfaHions and Negotiations in Scotland, England, the 
Courts of Vienna, Hanover, and other foreign Parts ; with 
on Account of the Rife and Progrefs of the Oftend Company gncd, 
in the Auftrian Netherlands ;" was fined twenty Marks, 
and to (land in the Pillory at Charing-crofs. Same Term, pilloried. 
Same Defendant. 

The Defendant was put in the {a) Pillory, as he well Pillory for 
deferved, for publiihing an obfcene Libel, intituled, ** Ve- P«biidiing 
nus in the Cioijiers, or the Nun in her Smock'' Michaelmas ^*»*^»*>; 
Term i Geo. 2. 1728. 2 Str, 792. The King v. Curl. 

The Attorney (bj General now demanding Judgment JwJgmcnt 
againft the Defendant : Mr. Worley ftrongly urged, that he ***"*"**^» 
might be allowed to lay before the Court the Arguments he 
had prepared, to induce them to be^f Opinion, that this 
wras but a fmall OflFence to Society in general, admitting offence bat 
it to be any at all. And this, he hoped, was the proper fmaii^if toy 
Time to lay thefe Matters before the Court, to induce them proper Time 
to impofe a moderate Punilhment upon the Prifoner. But J^,,**^^"* *** 
the Court faid, that where indeed the Nature and Circum- ©f Defend 
fiances of an Offence are not particularly fet forth upon dant*« Pu« 
Record, they do allow the Defendant to go out of the Re- "y^"*"*- 
cord, to fet forth the Nature and Circumftances of it ; and Cou^taUowt 
therefore when Judgment is demanded upon an Indi3ment Defendant 
of Battery, the Defendant's Counfel is conftantly admit- ^^^^ J"' **f 
ted to lay before the Court Affidavits concerning the Na- fei forth Nt- 
ture of it, or elfe to apply for the Judges Report. But "»»« ^ Of- 
wherever the Nature and Circumftances, of the Offence ^J^*» ^j^^ 
entirely appear upon the Record, the Court never fuffers Court does 
the Counfel of either Side to harrangue upon the Crime; notfufferit, 
but the Court is to judge upon it as it ftands upon Re- 
cord, and according to their Judgment upon it the Sen- 
tence is to be pronounced. This, they faid, is the conftant courfe"'ia 
Cafe of every Libel. The prefent Cafe was exaSly the LibcU. 
fame with that. And therefore ihe Cpurt direSly pro- ^ . . 
flounced Sentence, that upon the three firft Informations paoiflied by 
for the three firft Books, the Defendant (hould be fined 
25I. a-piece ; for the laft h^ •(hould li||wife pay the Sum Fine, 
pf 25I. and for that fliould lie in Pnfpn a Year from i«iF>foo- 

{a) The Record fays he was only 6ned 2$ Mtrks, which wefAmpofed 
•o him in Hilary and not in jMichaelnms Term that Year. 
{b) Sir mitp Ttrke^ fee fol. 24 b Notca. 

henceforth ; 
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^**'i V^' - henceforth j and then tocontmue m Prifon for Life, un- 
rityVivco. ' '^^^ he himfelf fhould be bound in a Recognizance of 
2000I. and two others in the Sum of loool. or four in the 
Sum of 500). each, with Condition for bb good Bdiatrt* 
our during Life. Eajier Term 2 Geo. 2. 1729. Barnard. 
K. B. 266. 2 Stra. 834 TAe King v. Wooljion. 
Printer and The Defendant being convi£ted of printing and puUifli- 
PuWiflwr of ing a Libel, intituled, Fcg^s Journal^ was fentenced to 
Journir ftand upon the Pillory thrice, wz. at TAe RoyaJ ExcAaxge, 
piUoried, Charing-crofs^ and Temple-bar ; and to be committed to the 
J^°J™j'«^ Prifon of Bridewell^ there to -be kept to hard Labour foi 
to hrrdT*. ^^^ Space of fix Months. Eafter Terra 2 G. 2. 1 72^ K. 
bour. B, MSS. r>5f JK«^ V. Clarke. 

LikePonifli. The Defendant being convifted of the like Offence, 

- il^Q^** was adjudged to (land upon the Pillory twice ; and be kept 

' to hard Labour in Bridewell for the Space of fix Montln. 

Same Term K. B. MSS. T^e King v. Knell. 

fn^v ^'' '^^^ Defendant being convifted of the like Offence^ 

Itncc.* * was ordered to be brought to the Door of the Court ia 

Wejlminfler-Hall^ (the Court then fitting there) with ^ 

Piper upon his Head denoting his OflFence ; and to be kept 

to hard Labour in Bridewell for the Space of one Month* 

Same Term if. B. MSS. The King v. Carter. 

Whipped, The Defendant being convided of the like Offence, 

Offincc ''^* was committed to the Cuftody of the Keeper of the Houfe 

of Corredion at Bridewell^ to be there whipped, and kept 

to hard Labour for the Space of fix Months. Same Tem 

Defendant ^- ^- ^SS. The King V. Anne Walker. 

broQght into On the laft Day of the Term the Defendant bebg 

Court 10 re- brought into Court, to receive Judgment^ the Attorney 

mint,wl?-('^>' General prayed the Judgment of the Court againft 

nation read, him ; accordingly the Information was read, which charged 

Libel againft him with publifhjng a Libel againft the prefcnt Miniftry, 

puniil!^b7 '*" ^ Paper (b) called. The Hague Letter ^ va one of the 

Fi«e, Craftfmen^ and then Judge Page pronounced the Judgment 

imprif^- ^^f jhg Court to be that the Defendant (hould pay lool. 

ty^oi^ good Fine, fuffer one Year's Imprifonment, and until he (hould 

BcbavMor. pay the faid Fine, and likewife till he fbould find Suro^ 

(a) Sir Philip Torkr^ht fol. 14 in Kotea. 

{6) The Libel is intituled thus on the Record, viz. ** The Comnttf' 
JouinaU or tJM Graftrman, by Caltb D^ Aimers oi Grafs Inn^ Efq; Satur* 

tics 



Chap. 26. PUNISHMENTS. i^S 

ties for his good Behaviour for the Space of feven Y6a«, 
himfelf to be bound in a Recognizance of 1600I. and bis 
Sureties in a Recognizance of 500I a-piece. Hilary Tierm 
Q.Geo, 1732. 2 Barnard. K. B, 117. 2 Kel. 93. 2Sef. 
Caf. 342. The King v. FraniUn. 

The Defendant having been convicted for printing a F°"^if ^j**** 
fcandalous Libel upon the Houfe of Lords and Commons ^^c ptfut^ 
called^ (a J Robin* s Game^ or [events the Main ; the Court mcnt, 
nowfeta Fine of fifty Pounds upon Hira, committed him V^^i. 
for two Years, and until he.ftiouldpay this Fine, and like- ,^^°"* 
wife till he ftiould find Security for his good Behaviour for Secarity fw 
feven Years. Trinity Term 6 Geo. 2. 1733. z Barnard. ^?^ ^^^' 
K. B. 293. The King V. Rayuer. 

TJie Defendant being convi&ed of printing and publifh- Libeller of 
ing a fcandalous Libel highly refle£^ing on five feveral ASs A«s4tfPaf 
of Parliament paffed in the ninth Year of the Reign of His 
late Majefty King George the Second^ was fined two hun- fined, 
dred Marks, imprifoned for one whole Year, and at the imprifoncd. 
Expiration thereof to find two Sureties for his good Beha- g^^'^^gj^^f 
vipur during Life, himfelf in 5Q0I. and the two Sureties viour;^ 
in 250I. a-piece ; and to be immediately led to aU the l«d toCourts 
Courts in Weftminfter-Hall, with a Paper over his Head ^*' *^^^* 
denoting his Offence. Hilary Term. 10 Geo, 2. 1737. K. 
B. MSS. The King y. Nixon. 

The Defendant l^eing convifted of printing and publifli- pScr<J 
ing a fcandalous Libel, intituled, **No. 574, of the Coun- '* Cfaftf- 
try Journal, or The Craftftnan.yc.^' was fined 200I. im- "^*'*»" 
prifoned for the Space of twelve Months ; and after the i^jloned. 
Expiration of the faid Term to find Sureties for his good Su.ctie? for 
Behaviour for feven Years. Ea^er Term 11 Geo. 2. 1738. 8?°** ^*^*" 
K. B. MSS. The King v. Haines. 

The Defendant being conviSed of printing and publifli- Printer and 
ing feveral printed Libels, intituled, " Difcourfes on the^"y'J*:^?^ 
Miracles of bur Saviour in view of the prefent Controver- ^ *^^* 
fy between Infidels and A^poftates," was fined fixty Pounds, * 
ajnd to find two fuflScient Sureties for his good Behaviour SurctJc* for 
for the Space of iwo Years, himfelf in 500L and the ^?^ ^®**** 
Sureties in 2 50I. a-piece. Trinity Term 19 Geo.z. 1746.^'°^* 
if. B. MSS. The King v. Thomas AJbley. 

The Defendant being convi6l:ed of th6 like Offence was Fincforlikc 
fined forty Pounds, Same Term, and fame Defendant. . off«""* 

{d) This Libel is Intitled thus on the Record, «/«. *' Robin^s Rtign, or 
feyen'< the Main ; being in Explanation of Caleb D''A«vers'% feven Egyptian 
Hieroglyphics prefixed to his levea Volumes of the Crattlman^ laSla eji 

The 
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g««ker rf The Defendant being convicted of fpeaking Seditious 
Wolds "of Words of His late Majefty King G^0. the Second, was fined five 
KmgG«r/» Nobles, imprifoned for two Years; after the Expirationjof th# 
?lf' *. ^^^^ Term to find two fufficient Suretiet for his good Beha«. 
foned *"^** viour for feven Years, himfelf in 500L and his Sureties ii( 
Snreties fora5oL a-piece, and that he fhould forthwith be carried to 
v^r^*' all the Courts in WeJlminfier-HaU, with, a Paper Upon hi» 
carried to Head denoting his Offence, and the Judgnlent of thcf 
Coorts Court thereupon. Michaelmas Term 22 Geo\2. 1 749* iK 
wiih Paper. ^ ^gS. King v. John Whitmore. 

Like Sob- The like Sentence for the fame Offence. Same Tcnfl 
fftme Of- MSS. 7he King V. James Dawes. 

fence. ^ The Defendant being brought into Court in Cuftody ot 
p^5*^» * the Marfhal by Rule, and being convided by His own 
Pobiifter of ConfeiGon of writing, printing and pUbliihing atrioft hor<* 
**The Free rid, blafphemous and wicked Libel, concerning the Trudi 
Inquirer," ^f ^n revealed Religion in general, received the following 
committed Sentence of the Court, that he (hould h^ committM to 
utNefogattf Newgate, to be there kept in fafe Cuftody for the Space of 

one Month; and that within the faid Month he fhould be 
tobepiilo- fet in and upon the Pillory at Charitig-crofs, at thd 
"•"» Royal Exchange, and at the End of Chancery^Lane^ 

near Temple bar, and at the Expiration of the ikia 
to be com- Month he (hould be committed to the Houfe of 
C/lrS^ ^** CorreSion of Clerkenivell, to be there kept t6 hard 
bIuIwIi Labour for the Space of three Years, and at the El- 
tobtrd La piration of the three Years, he (hould give Secd^ 

Seen it f ^^^^ ^^^ his good Behaviour during Life, himfelf in the 
good^Beha? Sum of lool. and two fufficient Sureties in 56I. eacfa^ 
vioar^ and that he (hould pay a Fine of 6s. 8d. and at the End 

remanded in ^^ ^^^ ^^^^ ^^^^^ Years he (hould be remanded to ttewgnte^ 

Execution in Execution of the faid Judgment. Trinity Term 29 £^ 

ofjodg. 30 (?(?(?. 2. 1756. -fir. fi. MSS. The King yf. Jacob Hive. 

FriSter and '^^^ Defendant being convided ot printing and publi(h-» 

Pubiifter ofinga feditious Libel againft the Government, received the 

t feditiout following Judgment of the Court this Term, viz. That 

\^* he (hould pay a Fine of 500I. that he (hould be fet in And 

piiioned, upon the Pillory at Cbaring-crofs ; that he (hould be im- 

imprifoned, prifoned in the King'^ Bench Prifon for the Space of twd 

g^'B^htt' Years; and after the Expiration of the faid two Years, 

»i«ttr. that he (hould give Security for his good Behaviour for five 

Years, himfelf, in loool and two fufficient Sureties iii 

500I. each. Michaelmas Term 2g Geo. a. 1756. if. B4 

MSS. The King v. Richard Nutt. 

tht 
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The Defendant being convifted of printing and publlfh- S^Jf^*"**!* 
ing •« Aftxth Utter to the People of England/* received ^j%i 
the Judgment of the Court this Term, which was. That the Letter to tbi 
Defendant (hould pay a Fine of five Pounds ; be fet (a) in and ^^f"^ */ 
upon the Pillory at Charing-Crofs^ be imprifoned in the fined, 
Kin^s Bench Prifon for the Space of three Years ; after the pilloried. 
Expiration of the faid Time give Secority for his good Be- ^^g^. ^"''^ 
liaviour for feven Years then next enfuing, himfelf in 500I. ^ * 



viour. 



with two Sureties in 250I. each; and was committed to the committed 
Kng^s Bench Prifon in Execution of the above Judgment. [" ®**^** 
Michaelmas Term 32 Geo. 2. 1 759. K, B. MSS. The King ''"'' 
T. Doftor John Shebbeare, 

The Defendant being brought into Court in CuAody of Author of % 
the Marflial, iid. ordered. That he pay a Fine of lool. ij^}**"^' 
That he be imprifoned in the King^s Bench Prifon for the Kn§n»lei, 
Space of three Months, and at the Expiration of the faid »nnp"foned. 
three Months, to give Security for his good Behaviour for ^2*^^^*^ 
the Space of feven Years, himfelf in 500I. with two fuffi- 5,v>ur, 
ctent Sureties in 250I. each, and remanded in Execution of remanded. 
the faid Judgment. Michaelmas Term i Geo. 3. 1760. 
K. B. MSS. The King v. Dodor Tobias Smollet. 

The Defendants being this Term brought into Court in LiWIcr of 
Cuftody of the Marflial, by a Rule thereof was remand- 5^"^^^ 
ed to the Cuftody of the faid Marflial, to be by him kept remanded to 
in fafe Cuftody until difcharged by due Courfe of Law. ^.^.Priion 
Trinity Term i Geo. 3. 1761. K. B. MSS. The King v. 
J'homas Bonnel. 

The Defendant being brought into Court (as above) or- Pobliflier of 
deredtopay a Fine of lol. and then to be difcharged, {^^*2^ ^ 
which he was accordingly, paying the faid Fine in Court. rUarde*' 
Eafter Term 2 Geo. 3. 1 762. K. B. MSS. The King v. fined. * 
Charles Say. 

The Defendant for publiftiing a Libel againft the Right p°°[Jj^ ^ 
Honourable the Earl of Cknrickarde of the Kingdom of fame Libel, 
Ireland in the London Chronicle^ was fentenced to pay a ^ned^ 
Fine of 20I. to be imprifoned for the Space of three ^^uJir^^Jr 
Months, and to give Security for his good Behaviour for good Beh*- 
the Space of two Years, himfelf in a Recognizance of viour, 

(a) An Attachment of Contempt was grtnted tgiinft SearJmtre^ the 
tooder-SheriflTy for not potttog Do€kor Sbehheare in and npon the Pillory ; for 
ivbich he wis adjudged in Contempt, and in Eafter Term following was £ned 
50/. and imprifoaed in the King^s Bench two Months. Et{Per Term 3% Gei* 
%. 1 75^. K, B, MSS. 7bi Mg v. Beardmtre* 

aooU 
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aool. ^th two fufficient Sureties in loo. (a) each. Rafief 
Term 2 Gtn. 3. 1 762. K. B. MSS. TAe King r. Joht 
Wilkte. 

The Defendant being brought into Court in Cnftody of 
the Marflial by Rule, and being coiiviftcd of printing and 
publifhing a fcandalous Libel on one Mr. Kent ; and the 
t)tfoidftiit faid Defendant having, with the Leave and by the Recocn* 
^*w p***^* mendation of this Court, paid to the Profecutor the Sum 
Stor jd-' ^ 55'" ^^ ^*^ Cods and Damages, and the faid Profecu- 
tor now here in Court, having declared his entire Satis- 
faSion, It is ordered by this Court, in Confideration of" 
fuch Sat'isfadion having been made, that he the faid De- 
mnd was fi- fendant pay a Fine of only 6s. 8d. which was accordingly" 
"«*• paid in Court. Hilary Term 3 Get). 3. K. B. MSS. The 

King V. Robert Browne, 
Blafphemy Peter Armet, convided of Blafphcmy, in writing againft 
KllliSl-*^ the Authority of the Sacred Writings,' was fentenced by 
went, Pillo- the Court of King^s Bench^ to fuffer one Month's Imprl* 
ry, Conioc- fonment in Wpw^tf/f ; to ft and twice in the Pillory (b)^ 
2^°}^^y/j^, once at CAfr/»g:-Cro/}, and once at the Roy^l Exchange*^ 
hard Lt- and then to be confined iu (c) Bridewell to hard Labouf 
Wf, iwd for one (d) Year ; and to find (e) Security for his good 
fiood'BelM^ Behaviour during the Remainder of his Life. Michaelmas 
viMirfor Term 3 Gea, 3. 1763. K. B. 2 Burn's Ecclef. Law. 7?!. 
^^^ The King v. Annet, 

Compoferof The Defendant having been conviSed of corapofing a 

Llf^o°° U ^^f^"^^^^n^ Libel on Lord Orwell^ was this Term brought 
'into Court in Cuftody of the Marfhal, and received 
lined, the followiTig Judgment, viz. to pay a Fine of ioo\» 

iraprironed, xo be imprifoncd in the Kinfs Bench for the Space of 
three Months, and at the Expiratioo of the faid three 
good filha^*^ Months to give Security for liis good Behaviour for the 

vwor. 

(a) Mr. J oftice ffilmot pronwiaoed tite Senteoce aF tbe CMrt . The Iteft* 
ion this Defeodafvc*s Pnaiihaieot was fe Aiich moreth^o febt laft, was^w 
caufe tbe Liiel appeared io the Ltndtn Cbrmcie original!/, wkereas Mr. Sa^ 
only inadvertently copied it from that Paper iaio the Gat^tteer. 
I (b) The Rule adds; «* %iith a Paper afixed over bis Head witii theft 
V^ords," " FOR BLASPHEMY. 

(c) The Rule Tays'; •• the Houfe of Corredtion in CUrhntpeU,^^ 
(a J The Rule adds; ** and at the Expiration of the Year, to be re* 
maoded to Ne*wgate^ in Execution of the laid Judgment.* 



(e) Tbe Rirte adds ; ** hinrrfeif in jool. aad two fofficient SoretieB in 50/. 
each; and to be{ned-6x. 8^." 
V, B, The Defendant ivas imprlfoned,' pnfloried, and paid his Fine, and 

•gave Security accordtttg to the Dire^ttoas of ibe above Rblc^ and wet 

dilcbaiged out of Cuftody. 

Space 
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Space of fevcn Years, himfelf in icx)ol. with two fuffici- ^cmtndod^ 
ent Sureties in 500I. each, and to be remanded in Execu- jodgmcnu 
tion of the Judgment. Hilary Term 4. Geo. 3. 1764. if. 
B. MSS. The King v. Philip Thicknejfe, Efq. 

The Defendant was fentenced for puWifhing ** The ^torth l^'f^^^f^ 
Briton^ Number XLV.'* to pay lool. Fine, to be fet in Briton, No. 
and upon the Pillory ; to beimprifoned for the Space of45-"fin«rf» 
fix Months ; to give Security for his good Behaviour for pnio"« **tm- 
feven Years, himfelf in 500I. with two, Sureties in 250I. p.iron«J,«nd 
each. Hilary Term 5 Geo. 3. 1765. if. 5. MSS. ^''i^ J.^ ?^'^*f^*' 
King V. Join JVilUams. ^ ^ ^ hil goodBe^ 

The Defendant having been conviSed of publishing hiviour. 
«' The North Briton, Number XLV.'* was the firft Day ^^^^^j^* 
of this Term brought up in order to receive the Sentence ing*^" ru 
of the Court, when Lord Chief Juftice Mansfield admkr ^"^tB Bri- 
ted that the Secretary of State's Promife to the Defendant, l"'^''*!^'" 
** that if he would give up the (a) Author, hi Jbould not Manljieli 
be profecutea^ was greatly in his Favour, and his Lordfhip ^dmuied 
recommended the Attorney {h) General, through the Se- ^°J^^^*J' 
cretaries of State, to lay the Defendant's Cafe before ^X\% 9n giving u^ 
Majefty, which the Attorney (the next Day) informing '^^thor, in 
the Court he had done, and that it was his Majefty 's palouf''*'' 
Pieafure that the Defendant ihould be immediately dif- his Caie laid 
charged, he was difcbarged accordingly. Hilary Term ^f**'** ^*»« 
5 Geo. 3. 1765. K. B. MSS. The King v. George Kearjiey. ^^I^J^^ 

The Defendant haying been convided of printing and feodant to 
publiftiing an infamous and feditious Libel, intituled, ** The **J ***^*^*»»''f- 
North Britain, Number XLV." in Volumes, was this DeVendmt 
Term outlawed. Michaelmas Term 5 Geo. 3. 1 764. K. B. uncharged. 
MSS. The King v. John mikes, Efq; ^""nc^,^ 
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fa) Sec Cbap. 1 1 . fol 13. in Notes ; tnd Doaor HftJJkttu^ CtTe, fka/, 
(b) Sir Fletcbir Ntrtm. FTkit^. Lift. 167. 
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Chap. XXVII. 
Gbniequeiice of t^uhifluBcnt. 

^tt Crimen ^"X^^^ comiTTon Ponilhmctiftbat mafes ttefHrV»jftJ>, 
j^yi. '"" A . is being fet on the Pillory, and tfitreftyrt aflfctasnfy 
Ancrentlvno they heW the Law to be, that no Man lisgalty ftt on the 
S*cotiSd u '^'"^0'» could be a Witncfs, for they thought ita ri«cU- 
i Witnels. lous Thing, and boding ill to ^ Gaufe, wficn it P^rfonlhos 
The Rigour ftigmati^ed appeared in Court to atfeft *ny Thing. G>. 

to-Rfeirfoii. (according to the late Lord Chief Baron Gilbert^ and offc 
of the prefent Jodges) is reduced to Rcafon ; fbrn^w it is 
TfceCrimB held,th'at unlefsa Manbe put in theFiHory/>rt €riMiH$fti^ 
lw»ift^« as for Perjury, Forgety, or the Rfce, it is no SlettiiA to kite 
■ukes a. Atteftation ; it is the Crime and not the Pehiftmerit tl«it 
Man inf«- makes a M^'rt infiinlous ; i6r a Mim may be prttomti for 
?l»k/» for t fp^aking Idofc ^d fcindalous Woiids of ttie G<6HrerAW«ii^ 
Libel or fc). which yet, in doubtful andfaftFous TWnes, ought not t^ t* 
dki^ttf taken as a Prefumiption agatnft his common CtcMibiHty. If 
IH^'i^iM " ^ J"^ge fl^^uld fentence % Man to «and in the Pillbiy for 
Farty iaf»* a Libd Or fcfditious Words, and he ftKmU foftand^ fft 
this w^ould not make him infamous to fuch a Efegrtife ss 
itcver after to be admtttfed a Witncfs, for th* Qrtai/t 
is rather exorbitant ki Point ^f Rii(hpefs^«iid MMbebivii- 
our, than of Guilt. G//3. Evid, 145. Theo, Evid, 107. 
Fortefc. Rep. 209. 5 Mod. 15,74. 3 Lev: 426. TV/, /w* 
IW/. 345. 12 ria. ifir. 28.//. 9. 5i/>i. 578, 579. 



Chap. XXVIII, 



Attachments of Contempt. 

CkNE may be committed for a Contempt done to a 
I Court of Juftice, but the Matter of the Contempt 
Contempt, mull be certain, and not doubtful ; for elfe the Party may 
perchance be wrongfully committed, which the Court will 
be cautious not to do. Lii Abn 427. 
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If one Jjrought in in Contempt, denies all upon Oath, l^en»«t^« 
he is of Courfe difcharged pf the Contempt ; bu\ if he has S»Vrge1i^^ 
forfworn hirr^felf, he may be profecuted for Perjury, iz Contempt, 
ikfo//. 348. 511. comb, 63. 

Uppq a Motion for ah Attachment againft the Defen- Pnbiiihcr 
dant for publiftiing a Libel on "the Court of King's Bench f^^ Tmhfr 
and a Ruje niade upon him to (hew caufe why it ihoulq no Caufe for 
ijot be granted, it was moved to difcharge that Rule upon ^"'« ^ifi 
an Affidavit, that his Fault was not Wilful, but merely uchmeltof 
through Ignorance ; that he had the Libel from one C. s( Contempt 
Prii^ter in C. that it was in l^tin^ which he did not un- *>«'ng ^i^*- 
dcrftand, and that he did not kpow who was the Author. ^ *!^^^ * 
otherwife than by a Letter Jie receive^ from the Printer* 
and which was now annexed to his Affidavit ; by whicl^ 
Letter it appeared, that one Doftor Middleto'n was the 
Author ; fo that having (hewed how hecanie by this Let- 
|ter, and having told all that he knew of the Author, for 
that Reafon it was infifted in his Behalf, that the Rule 
(hould be difcharged, and that the Printer (hould be profe- 
cuted ; but the Rule was continued on the Defendant, un- 
til he made out his Allegation againft the Printer, who 
was therefore joined in the Rule, that both of them might 
be before the Court. In the next Term DoSor Middle- 
Un j^ppeared, and (a) confelTed in Court that he was the 
Author of the Book; and thereupon the Rule was dif- 
charged againft the Defendant and the Printer. Ea/ier Terra 
9 Geo. 1724. 8 Mod4 123. 15 Nin. Abr. 90. pL 3. Th^ 
JGng V. Wiatt, 

Motion for an Attachment againft the Defendant for ^r ^''T^ 
y^riting a Libel againft a DpSor of Divinity in the Univer- gnni^g*^ 
(ity of Cambridge ; the Libel was contained in his Preface wWtinp tJLi. 
to a Latin Book about the Library of theUniverfity^ dedi- ^^q^^^^^ 
cated to Dr. Snape^ then Vice-Chanoeller ; he came into piWjrity*t 
Court voluntarily, and confeCTed that he was the Author^ Camtridie. 
sind it was fo recorded. 7ri«%Term gGeo, 1724. /T. 5, 
Fortefc. Rep, 201. Tbt King y.Do&OT Middleton. 

On Rule to (hew C^ufe, why an Attachment (hould not How far the 
be granted againft one EUzabefh Mayer and one Dowling^ ^^^ ?^^' ^ 
for publilhing a Libel upon the Proceedings of the Court SSmJSt ** 

for publiih- 

(a) Mf Lord Ptrufeue Otyi^ tfait w»t fto iiooonrible A^^ion ia Do6lor on* on itt 

^tddUton ; for t^e firft Motion was mat^ «g>in(t the BookHpller for publifii- JPlrocccdii^^ 
. tag t^e Book as above, bat he was exculed on bis getting the t>o^or to con* 
fei« that he was the Author. Fartifi, Reft %ot , 

Kz in 
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in a late Trial of Lady LawUj^ Mr. Marjb fsddt that he 

was Counfel only for Mrs. Mayer^ but he hoped^ the 

Rule (hould not be made abfolute againft her. He faid Mrs. 

Mayer\ Hu(band kept a Pamphlet Shop, and one Day 

in his Abfence Mr. Faughan came apd aiked her, whether 

fhe had Lady LafvU/s Trial ; the Women did not know 

it was in the Shop ; but upon look'mg into a Drawer of 

Papers (he found it. He faid, that he had an Affidavit to 

^ produce, that (he knew nothing of the Contents. Mr. 

Vaughan would willingly have bought it of her ; fhe refiif- 

ed to fell it to him ; but told him he might read it, which 

he accordingly did. The Court faid, that it was beyond 

all Queftion, that Attachments have been granted in thefe 

Cafes ; and particularly mentioned Dr. MiddletofCs Cafe^ 

^ where it was fo done. The Chief Juftice faid Ukewife, 

^n'nof^ that he thought it was not ^bought it was p et material 

made ibio whether Mrs. Mayer knew of the Purport of this Writing 

Ju^ withoct or not. However the Court in general agreed to difchatg^ 

fiervi^?^ the Rule as to her v becaufe there did not appear to Be 

The re- any Publication by her. They faid likewife, that they 

workable could not make the Rule abfolute as to Dowling ; becaufe 

thc°c^a of there was no Affidavit of Service. Michaelmas Term $ 

Common G/0. 2. 1732. 2 Barnard. K. B- 43. Anon, 

Vt^oJVf^^ When a moft worthy and upright Judge, who has al- 

thc late Ld. ways (hewn the moft facred regard to the Laws of his 

Chiefjuftkc Country, has been grofsly and publicly refleSed upon, it 

UeHuMnt ^^^°"^^^ * national Affair : And, though the Recantation 

frye reco- and Submiffion, befides being recorded in the Remembrance 

%cred loool. Office, has been pnbliflied in the London Gazette, the Pub- 

j^aUilf S*ir '*^ ^*^^ * ^*S^^ ^° know (what is there omitted) how very 
CbaUner flight ^hc Occafiou was ; it was thus : Lieutenant Frye, in 
OgU^iotiht February 1745-6, recovered loool. Damages againft Sir 
» Co*^rt "^ Cbakner Ogle for the Sentence pafs'd againft him by t 
Martial, ia Court Martial, in the Wejl-Indies, whereof Sir Chaloner 
t\ieEafi- ^as Prefident, and was at Liberty to bring his Adion 
WiitVued againft every Member of the faid Court. Accordingly he , 
out of Ctm^ took out a Writ from the Court of Common Pieai, and 
T^Gd^*"' f R^^'"' Admiral Mayne, Prefident of the Court Martial^ 
the Court** wbich fat daily at Deptford^ was arretted May the 15th 
Martial tr- coming from the Court, on which the Court Martial, the 
'*ft *R f ^^^^ y* came to the following hafty Refolutions. 
tlon. Indig- '• ^^^^ ^^ appears the higheft Indignity offered to the 
Bity to every Couft, and through this Court to every other Court of 
?"'^^*»U«^- . Judicature. 

€icature to y > 

the ILiog* 

doin« 
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Judicature, that is or may hereafter be formed in this King- 
dom, and the higheft InfraSion of the Prerogative of the Infr«aionrf 
Lord High Admiral, and of the Statute Law gf this ^J^"^^^^ 
Realm, to arreft or lerve any Writ of Capias upon the Pre- reft or f«»« 
fident, or any Member of this Court now fitting, or of wy Meinb«c 
other Court Martial ; and therefore the Court unanimoufly Jf^J^iJJj^tii 
refolve to defift farther Proceeding on this Trial, till Satis- t Writ, 
fadion be made for this high Infult. 

2, That this Court make Reprefentation by Letter to 
the Lord High Admiral, of the high Infringmcnt made on 
his Prerogative, by arrefting the Prefident of this Court 
duly aflembled, by virtue of his Authority ; and that the 
Court do adjourn till Thurfday Morning tune o*Clock, to ^ 

give time for every Member to deliberate upon proper Me- 
thods for obtaining Satisfadion for the high Infult on their ^*^\[^^ 
Prefident, from all Perfons, hw high foever in Rank or Of- be obiaioedi 
fice, who have fet on Foot this Arreft, or in any Degree 
promoted or advifed it« 

« 

ThefeRefolutionswereinclofed in a Letter, and deliver- H*jli^^^ 
cd by the Judge Advocate to the Lords of the Admiralty, 
who laid them before his Majefty : And a Letter from Mr. 
Corbet^ Secretary to the Admiralty, and one from the 
"Duke of Newcajtief to the Commiflioners of the Admi- 
ralty, fo pacified the Court Martial, that they thought fit 
to proceed on the Trials, but not before they had fent the 
following Anfwer to Mr Cw^i^/'s ' Letter, figned by the 
Prefident and Members of the Court Martial, which oc- 
cafioned the Submifiion herein after mentioned. 

SIR, 

Wedefire you would be pleafed to inform their Lord- ^"^^**' .^, 
fliips, that, having heard their Lordfhips Letter read to LcacfT *' * 
us, as well as the authentic Copy of the Letter to their 
Lordfhips from his Majefty's principal Secretary of State, 
the Duke of Newcajfle, fignifying His Majefty's Royal 
Affurance of his moft gracious ProteSion, for procuring 
to us a fiifficient SatisfaSion for the late Indignity offered 
to us, and that proper Methods will be taken for prevent- 
ing any thing of the like Nature for the Future, accord- 
ing to their Lordfhips Defire, we are unanimoufly agreed 
to proceed upon the Bufinefs of the Trials, but think it in- 
cumbent upon us to give their Lordfhips our Reafons for 
the Steps we have already taken, fubmitting them to their 

Lordfhips 
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^^^0** Lordfliips fiifther Coo(idcr»tioo» as this Atttack apfenfs 
•ocacc4o to uf of the rood: dangeroos CofifiK|oeQce to the Security ^ 
iccamjaf the NatioDj the Authority of the Lofd Higfa Admiral^ th^ 
ike MtiiM. p|4^iege of the Honourable Hmji of Ommu in Parlif. 
ment aflembledt and the Prerogative of the Crown. 

i'f^^^' Firft, it appear* to ns, that Sir J^ Wilki, Knt. Lord 
gam to His Chief Jufiice of the dnumon Pleas^ having no ttfjuA to 
HaJ^u? lad ^^^ Honour and Safety of HisMajefty, the Security of the 
Safet),the Lriherties and Properties of his Subje£b, the Support of 
Securtijr of the Conftitution, or Defence of his Dominions^ in time of 
£b€^rf ^t^ adual War with two powerful Nations, favoord, aided 
plopcriy^ ^nd abetted by Rebellion at Home, contrary to his 
fopport of Duty and Truft, and in Violation of the Statute Lawa of 
^^;^ the Realm, as well as thofe cftabliflicd by Ufe and Cuftm, 
•f Domini- Time immemorial, by which His Majefty's Arms by Sea 
oat ; con- have been prudently, wifely and effe^ually governed^ to 
dS'lI!^** the great Glory of His Majefty, and Protcaion of hip 
Tnitt, in Subjeds; as well as in open Defiance of His Majefty's 
VioUiion of Commands, in confequence of an Addrefs from the Ho- 
Uw^ftod^of nourable Houfe of Commons in Parliament afliunbled, thefaid 
Uiageaod Lord Chief Juftice )F//^/ did ifliie his Writ, on the latfa 

ScT*^' ^ ^^y ®^ ^^y* '" *^* '9^^ ^^^^ ^^ ^^^ prefent Majefty's 
Hii*M^- Rcign, to ^flf arreft, feize andfecure the Perfons of JRbr- 
ijr's Com- ry Mayne^ Efq; and James Rentone, Efq; Members GOttr 
^?^ .. ftituent, and Judges of the Court Martial then fitting, bv 
W.it *^ " Orders of the Lords Commiflioners for executing the Of- 
coarreft fice of Lord High Admiral of Great Britain, and by vir* 
tu c^it ^^ ^^ ®^ ^^^ Power to them given by Stot. of 13 Ctr. a. c 
KirtiJil 9* the faid Judges being duly qualified as the Ad requires; 
by wbidi and did caufe the faid Writ to be (^i) ferved on the faid 
fubllc^ /"^r; Maytie, Efqj by which Craft and fubtle Devipe,r as 
viccheUid far as in h'un layeth, he did let, refpite anddifturbthf 
dijiuib the Laws of the Land, and by forcibly taking awjrv Judges^ 
uTd °* '*** prevent the Execution of Jufticc,and elude thp Conmands 
preveotiog of His Majefty, grounded upon the Addrefs of the Ho« 
ihe Execu- noufable Houfe of Commons in Parliament affembled ; and 
t^^Ud though in a Claufe fubjoined to the faid Writi it wa$ artr 
dude His fully added, that the Prefident is ferved with this Prpr 
Co*^ro^ d ^^^** ^^ ^^^ Intent that he may, by his Attorney, »pr 
Notice" ** pc*r in His Majefty's Court of Cammm Pleat, U Jipr 

tppctr trt- 

fudy added. 

{a) The AbfardUy occtfiooed by Uic Court lizrklxVn coofovadSaf m 

4rr*ft with a more i^npiif oi Frou(t it coo obvioiii (o ficf4 oiker tfockf. 

pears 
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^ars to us that this Evafion is only provided to the Intent ^^ '«««* 
that we might poffibly, through Ovcrfight, proceed in cjur iKcsImeort 
judicial Capacity ; and that by fome referved Devicfe, asofthcCoarr 
well our gfencral Proceedings as our final Determination and ^V^!^* 
Sentence, might be interpreted and declared invalid, void, J^tiond *hi- 
and of none EfFe£t, to the entire defeating of this folemn, quiry. 
grand, and national Ehquiry. wmmended 

Secondly, That the Grounds for this Writ wal; ah Afti- by'SSc^Lord 
on recommended by the faid Lord Chief Juftice in open Chief juO. 
Court, for Damages againft the faid Perry Mayne Efquire, ^^^^ 
and JofHes RentMe, Efq; for the Sentence of a Court Mar- uwi of th« 
lial legally held, by Virtue of the Statute Laws of this Kingdom 
Realm at Jamaica^ of tvbich Court the faid Perry Mayne fJ^JJ^» 
Efq^ and jamesReiOcne Efq; were Members, Gonftitu- Conrtofjn- 
cnts, or Judges, properly quailed as fuch by the known ^icature in- 
Laws of the Reatm, as well Stiatmtes as Ufe and Cuftom. j" ' |^ ^r- 

Thirdly, That in Confequence of the faid Breach and mUr Refort^ 
Violation of the Laws of the Kingdom, as well as Infult •^know- 
to a fupreme Court of Judicature, fitting to determine in fa|^Hor°*nor 
the derniere Refort^ which by its Conftitution, never ac- my Appeal 
ktiowtedged any 'fupe;'ior Court, nor any Appeal from its ^**^^P'*°/*»« 
Sentence, but to His M*a}efty^s Prerogative, as far as in h^s Mtjef^'* 
him layeth^ the whole Order, Difcipline and Government ty^s Honour 
of Bis Majefty's Armies by Sea is entirely and AfoTutely ^*J^^^^ 
diffolved, and the Statute of 1 '^Car. a. r. 9. made null and Sub}e^ ^t*> 
Void ; by which moft wicked Device, the Honour of His i>ofe<*, tod 
J^ajefty is betrayed, the Securityof HisSubjeasis expofed, J^^*;^^^^*^^^ 
and the fundamental Laws of the Conftitution fubverted. 

TVte fdllowtng Pafer^ fign^dhy Admiral Vl2L\ntj ^^^'^^^^1^^^^ . 
Byng, and the Jeveral Qmnumders vJhofe Names ^r^ SubwtiB*tf 
JUhfcrihed thereto, was /ent h tiem to the RigHt Ho- tnd ReoM- 
ntmrahle Sir Jolin Wifles, Knt.Lord Chief Jujtfce of ^^^^^^^ 
His Maje(iy*s Court ^ Cortimon Pleas. tice? 

Lond. GaZ, NbV. 15. tourtMtr. 

till mif^ 

AS nothing Is nsore becoming a Gentleman^ than to their OpinU 
acknowledge nimfelf to be in the wilhg, as fodn t% he ig on of Lord 
fcftfible he Is fo, and to be rekdy to make S^tirfaftitti to Svi"^"^ 



any Perfonhe has injured; We therefore, {i%'fe Naiiu^ bound'ia 
ar€ muierwTttfeD, being tbcnroc^faly convinceo, ^at we Honour tnd 
were entirely Wrftakdi in the Oplttion We had cahbrittd 4"ikrhim 
of the Lord Chief Juftice Willes\ think ourfelves obliged, Sttiif«4|igQ« 
irr Honour as weU as Juftice^ to make him SatisfaSion 

as 



136 • ATTACHMENTSof CONTEMPT. Chap.:!. 
Ujorjp«b- as far ts it is in our Power. And as the Injury wc did 
D^ltrttibo ^^^ ^^ °f * spublic Nature, wc in this public Manner 
that the Re- declare. That we are now vfatisfied the Refledionscaftup- 
fleQionscafl qu him in our Refolutions of the i6th and 2ifk of May ■ 
TOjo^ tnd* ^^» ^^""^ unjuft, unwarrantable^ and without any Foon- 
withoQt dation whatfoever ; and do aik Pardon of his Lordfliipi and 
rovAdttioa. jhe Court of Common. Pleas, for the Indignity offerM both 
to him and the Court. Nov. lOi 1746. 

P.Mayne, . C.Mollof, 

y. (a) Byng^ Smith Cdllis, 
£. Legge^ R. Er/kintf 

ya. Rent one ^ J. PittnuMf 
TAo, FrankJand, Char. Catfori^ 
Cha. Colby f' Tho, Hanwaj/j 
T Hamilton, E. Spragge, 
Sheldrake baton, John Orme, 
Jof. Hamar. 

When this Recantation was prefented to the Lord Chief 
Juftice, he fpoke to the following Effed;. 

The Chief Although the Injury I have received might have requi^- 
laftice bit ed a private {b) Sat'tsfa3ion, yet as the Offence was of ^ 
thu*Oc^ public Nature, and offered to the whole Court of Cmm€:^^ 
ioa. Pleas, as well asmyfelf, I thought.it more confident wit: ^ 

my Charader, and the Dignity of the Foil I have i\^ ^ 
Honour to fill, to have Satisfadion in this public MsmrteC^ 
Rectatttioo *"^ defire, with the Concurrence of my Brothers, that ^^ 
Mid Submif- may be regUlered in the Remembrance Office,as a Memc^^ 
^n^ *? "*^ *^ ^^^ prefent and future Ages, that whoever is. abo^^ 
legittered. ^^^ ^^^^ ^.„ j^ ^^e End find themfelves miftakcn; fi 

we may with Propriety fay of the Law^ as of Trut 
Magna ejf, fcsf pravalebit. 



(a) Thi« anhtppy Gentlemm wti rtnitrkable (w Brrtr in J\ 
Scelii^ Trial. Jr 

{h) It i« faid the Chief Judice detenDised to bring an A£kioo agamil evi 
ry Member of thM^o^^t Martial for tht above Refolattont, and for thi 
Pnrpofe bad hirij^f drawn a Declaration, wherein he laid hi* Dama^et i 
Ao,oooL ttd that it was with the ntmott Difficulty Uut the firft Inftercft 
the K.ingd^coold prevail oa hia^rdlbip to drop theProltcotioii. 

Ru 
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Rule, (a) Nifty i^c. for an Attachment of Contempt ^^^^^^^ 
againft the Defendant for cenfuring the Opinion of the f^, pQ^i^. 
Court of Common Fleas on their difcharging Mr. (b) Wilkes \ ing TbeMk' 
the Libel was publilhed in a periodical Paper, intituled, ^^^^^^' 
J'he Moderator. Michaelmas Term 4 Geo, 3. 1 764. C P. 
MSS. The King V.John Wilkin. 

Rule Nift for an Attachment of Contempt was granted Attochm,ciit 
laftHi/ary Term againft the Defendant for publifhing a ^i^ ^°*"j^^* 
Libel on the Lord Chief Juftide of the Court of King^s j, jtf^.' 
Bench^ in a certain Pamphlet, intituled, •" A Letter con- 
cerning Libels, Warrants, ihe Seizure of Papers, and Sure- 
ties for the Peace, or Behaviour, yr." and this Term the 
Defendant fhewed Caufe. ^^l\^ 

The Arguments of the Defendant's Counfel were to the Aj^gunaeatt 

tOlloWing Effect, viz. dant'sCouo- 

fel. 

They obferved that the Application was for an Attachment f'^^f^^'^l^ 
of Contempt againft the Defendant for publiftiing a Pamph- ing on the 
let wherein were contained fome Refledions on the Prefi- Chief Juft. 
dent of this Court. Their Arguments were divided into ^jj;^^^^^* 
two Parts, *viz. lUHeaiont 

notraittbie 

Firft, They contended that the Pamphlet did not at ^Hj^jp^riy. 
fuit the Party alluded to, and 

Secondly, That fuppofing the Pamphlet to be a Reflec- 
tion on the Paffy alluded to, yet that an' Attachment was Attachment 
an improper Mode of proceeding in this Cafe. improper. 

In fupport of the firft Propofition, .the Defendant's 
Counfel obferved, that it appeared from the Affidavits on 
Behalf of the Profecution that the Fads were not as ftated If^^^^^. 
in the Pamphlet ; if fo, there was an End of the Caufe for vits, 
the particular Mode of proceeding contended for. Caufefor^ 

That it was impoffible that the Charaaer drawn in the ;;°^' ^•^^'^^ 
pamphlet could be the Portrait of any Original, it deviat- charaacr 
ed fo far from the Likenefs of any Chief Juftice, parti- ^rtw"^^^^''- 
cularly the prefent one of the Court of King^s Bench, Original. 

(a) Note ; The Rule was never made abfolute. 

(b) Seethe Refolution of the Court delivered by Ch, Juft, Fratt. in 
CkaJ>. 16. . • 

L . That 
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An mrgra- That it was only an Anfwcr by way of Argument to 

AoTwer ooly another Pamphlet, that had advanced Tenets not altoge* 
Second ther a^reeble to the Notions of the Author of the ** Let- 

L*g' T of ^^^* ^^' 

k. B. his As to the fecond Head they obferved, that if the Chief 

feveril Me- Prefidcnt of this Court was alluded to, he had feveral Me- 
Ilbufni**^ thods to do himfelf Juftice, without taking this unconfti- 
Jotlicc ; tional one ; he was a Member of a raoft illuftrious Body 
Member of who would never fuffer the (lighteft Refiedion on the Cha- 
jn^lluilrioos ^^Q^^^ ^f ^^y of their Members to pafs unnoticed or un- 
intiiled to cenfured ; that as a Peer of the Realm he was intitled to 
hit Aaion his A6iion of Scandalum Magnatum^ wherein he need not 

^Lr?** ^^^^ ^"^ ^^^^ ^ '^"^^ would give him a proper Satisfadion 
Jury wooW for any Injury he fhould prove to them he had received, 
utirfy him jj^ey would confider all the eminent Charaders and Offices 
proved't^V ^^ ^^^^ '" Life, and the Confequence it muft be to the Ex- 
receivcd. ecution of the Juftice of the Kingdom to prote£l fuch 
Oiginailn- Characters againft Malevolence and DetraSion. 
ProcJTk of That an Attachment, the Procefs of Contempt, was 
Contempt, originally inftitutcd for the Benefit of the SubjeS ; it was 
Ob€*dieoce ^ft^bliftied to enforce Obedience to the Commands of the 
founded in Courts of Tuft:ice ; it was founded in Neceflity, for if the 
Neceffity, Courts of jufticc werc not pofleffcd of fuch a Power, their 
meattnot to P^'oceedings would be vague and nugatory, and therefore as 
!)€ extended, the Cafe before them was not attended with any of the pe- 
culiar Circumftances ncccflary to fupport an Application, 
of this Sort, it would be too much for the Court to extend 
. it beyond its original Limits. 

In7ormati**-° That even the Pradice for granting Informations which 
out. went a great Way, would be nothing if the prefent Moti- 

on y/cre granted. 
Method to The Method to apply for an Information is this, the 
«Ppiyfor In- p^^^y ^j^o conceives himfelf injured annexes the Paper in 
* which he thinks himfelf alluded to, to his own Affidavit 
wherein he fwears that he believes the Writer, Printer or 
Publiftier (as the Caie may happen to be) intended to refleft 
on him this Deponent, whereupon the Court grants the In- 
nefendant formation, but the Defendant is afterwards tried, and the 

?Hed by »' ^^^ P^^^^^ ^^ ^^^ Satisfa'aion of a Jury, but in this Cafe 
Jury, if the Attachment gees, the Court exercifes the diftin6b 

Couit Party, and peculiar Provinces of Parly, Tudfi:e, Evidence and 

Judge, Ev..T^ ^' . ^ ' 

cJeoce and J^y- 

juiy. They obferved that it was no Contempt todifobey the Or- 

NoCon- derofa Judge madeatM7/P//w/, attheO/^Z^j/7r)>,or at Cham- 
!iu"bVo''- bers, till made Rulesof Court, which was generally done of 

dei« at Nifi Courfc 

It 
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Courfe from the Refpeft the Court paid to the Perfons t»n mtde 
who made fuch Orders; however, as the Order in Quef- Court **^ 
tion never was made a Rule of Court, it was no Contempt, 
or at lead fuch a Contempt as the Court would punifli the 
Cenfure or Difobedience of, by Attachment. 

They inftanced the late Lord Ferrer^s Cafe, in which ^"^f ^^^r 
an Habeas Corpus had iffued in the Vacation to bring his 
Countefs before a judge, which thie Earl not doing, a Mo- 
tion was made the enfuing Term for an Attachment for a noContempt 
Contempt in not obevinff the Writ ; but the Court was of °2*rlV5f^ 
Opinion It was no Contempt of the Court, the Writ not inTucdioV*- 
having iffued bv Vertue of a Rule of the Court, and the ca"onTimc, 
Motion was denied, and a Rule granted for another Habeas 
Corpus. . \tt\^^^^ 

Another Cafe was a Motion for an Attachment againft /'rJ/'sCife. 
the Publiiher of ** The Moderator," in which Lord Hjs Lord- 
Chief Juftice PraWs Determination for difcharging Mr. ^'jP"^*?*'*"^- 
Wilkes from his Commitment was called precipitate ^ and /«- ccnfurcd,yet 
conftderate^ injudicious, Sind erroneous^ yet the Rule was lluleiW^for 
never made abfolute. IL"/,"**"^" 

inent never 
made abfo* 

The Judges have taken Time to deliver their Opinions ^«fe. 
on this Matter, Eafier Term 5 Geo, 3. 1 765. MSS. The ^"^f.^'t! 

King V. Almon^ liver their 

Opiniont. 
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